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AGENDA  FOR  OVERSIGHT: 
DOMESTIC  COMMON  CARRIER  REGULATION 

I.     IXTHODUCTIOX 

Tlirou<rhc)ut  this  century  coininunications  coninion  carriers  liavo 
been  regulated  by  various  federal  and  state  retaliatory  a^j^oncies.  This 
has  occurred  because  of  a  perception  that  the  marketplace  could  not  bo 
relied  upon  to  diivct  corporate  behavior  in  a  socially  d(>sirable  way. 
Specilically,  connnunications  coinnion  carriers  are  thouij^ht  to  be  "nat- 
ural inonopc^bes,"  that  is,  to  occupy  industries  wliere  the  total  demand 
for  tlie  good  or  service  in  question  is  most  efTu  iently  served  by  a  single 
firm.  They  are  "natural''  be<:ause  this  cost  characteristic  im}>lies  that 
the  outcome  of  competition  will  be  the  survival  of  a  single  firm. 

Somewhat  secondarily,  regulation  is  sometime^  justi^kxl  ])eca'i~e 
competition  is  felt  to  be  destructive  or  wasteful  in  industries  with 
substantial  fixed  costs  (that  is,  costs  Avhich  must  be  borne  irrespective 
of  the  level  of  use  of  the  system) . 

As  a  result,  economic  regulation  is  adopted  as  a  substitute  for  com- 
petition in  regulating  the  l>ehavior  of  the  firm.  Tlie  regulators  are 
given  authority  to  do  wdiat  competition  would  normally  be  i-elied  ui)on 
to  do: 

(1)  Prohibit  monopoly  prices  yielding  excessive  profits. — The  Com- 
munications Act  of  1934  directs  the  FCC  to  make  sure  that  common 
carrier  tarilTs  are  ''just  and  reasonable"  (47  U.S.C.  201(b)).  This  is 
thought  to  bo  necessary  in  order  to  prevent  the  natural  monopoly  from 
exploiting  its  monopoly  position  in  order  to  make  excessive  profits. 
In  the  aggregate,  reasonable  prices  are  defined  as  those  whicli  allow 
the  carrier  to  recover  its  costs,  including  a  "fair"  return  on  capital. 
Also,  the  Commission  must  oversee  the  rate  structure  of  carriers  to 
i]\sure  that  certain  consumers  are  not  being  unreasonably  favored  at 
the  expense  of  others  and  that  competitors,  where  they  exist,  are  not 
the  victims  of  predatory  pricing  intended  to  di-ive  them  out  of  business. 

(2)  Require  eifrcirnt  operation. — Even  if  tlie  regulated  utility  did 
not  directly  exploit  its  monopoly  power  to  make  excessive  profits  there 
is  still  the  danger  that  it  will  incur  costs  substantially  above  those 
really  required  to  provide  the  service.  Tn  competitive  industries  a  firm 
which  does  not  operate  efficiently  is  forced  out  of  business.  However, 
-rate  of  return  regulation  destrovs  the  incentive  for  efficient  operation. 
This  has  been  rigorously  proved  theoretically,  but  it  can  be  seen  intui- 
tively as  well.  Since  the  utility  is  guaranteed  a  return  on  any  invest- 
ment:, profits  are  derived  from  completely  useless  investments.  There- 
fore, the  FCC  has  authority  to  veto  any  investment  der-'^ion  Tii>d'^  by 
a  regulated  utility ; 

(1) 


(3)  Control  entry.— T\\^  FCC  is  also  o-i von  autliority  to  control  the 
entry  of  other  firms  into  various  aspects  of  the  common  carrier  in- 
dustry and  the  activities  of  the  re^^ulated  companies  in  related  indus- 
tries. Considerable  controversy  has  been  occasioned  by  FCC  decisions 
to  allow  private  microwave  systems  (27  FCC  359),  terminal  equip- 
ment suppliers  (13  FCC  2d  420),  and  specialized  common  carriei-s 
using  their  own  terrestrial  microwave  or  satellite  systems  (24  FCC 
2d  318,  35  FCC  2d  844).  These  decisions  brought  to  the  forefront 
questions  relating  to  the  rate  structures  of  carriers  like  the  Bell  System 
which  operate  as  regulated  monopolies  in  some  markets  (for  example, 
local  exchange  service)  and  compete  with  other  firms  in  others  (for 
example,  terminal  equipment).  The  fear  is  that  the  established  car- 
riers will  use  excess  revenues  from  their  monopoly  markets  to  "cross- 
subsidize"  their  nonmonopoly  services  and  so  drive  the  other  firms 
out  of  business.  The  approval  of  petitions  by  competing  firms  to  offer 
service  in  competition  with  the  established  carriers  has  brought  re- 
newed pressure  to  resolve  extremely  difficult  practical  and  theoretical 
policy  problems  relating  to  rate  structures  that  are  important  regard- 
less of  the  presence  or  absence  of  competition. 

The  purpose  of  the  hearings  which  the  Subcommittee  held  last 
November  and  of  this  Agenda  for  Oversight  is  to  look  carefully  at 
the  performance  of  the  FCC  in  meeting  these  regulatory  goals.  The 
hearings  showed  quite  clearly  that  the  Commission's  record  is  far  from 
exemplary,  though  it  is  improving.  This  agenda  will  identify  deci- 
sions which  must  be  made,  examine  the  reasons  for  inadequate  agency 
performance  to  date,  establish  a  tentative  timetable  for  Commission 
action  and  assess  the  resource  requirements  for  a  satisfactory  resolu- 
tion of  the  key  issues. 

It  is  important  to  emphasize  too  what  this  agenda  does  not  contain. 
First,  it  does  not  evaluate  the  basic  decisions  allowing  alternative 
suppliers.  That  is  a  subject  that  wdll  receive  considerable  attention 
by  the  Subcommittee  separately.  But,  indeed,  a  rational  evaluation  of 
these  decisions  must  be  based  on  an  understanding  of  how  they  will  be 
implemented.  Further,  most  of  the  policy  issues  spotlighted  by  the 
decisions  allowing  competition  will  require  resolution  in  any  case. 
That  is  why  most  of  them  were  set  for  resolution  in  Docket  16258 — the 
general  telephone  investigation — (to  be  discussed  below)  which  pre- 
dates those  decisions. 

II.  A  Revieav  of  Past  Decisions 

It  is  important  to  set  the  stage  for  this  discussion  by  simimarizing 
the  origin  and  status  of  the  major  issues  in  this  field.  An  attempt  to  do 
this  graphically  is  made  on  the  following  page. 

ABO^T:    890 ALLOWTEXG   PRIVATE    MICROWAMi:    SYSTEMS 

The  "Above  890"  decision  of  1959  is  one  of  the  basic  authorizations 
of  competition  which  will  not  be  analyzed  in  this  document  other  than 
to  state  its  conclusion  and  identify  the  issues  to  which  it  gave  rise. 
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In  that  docket,  the  Commission  decided  that  because  adequate  fre- 
quencies Avei-e  avaihabie,  and  in  tlie  ''absence  of  a  showing  of  a  reason- 
able likeliliood  that  adverse  economic  efFects  would  result,"  (27  FCC 
at  412)  it  would  allow  the  general  development  of  private  microwave 
systems  in  competition  with  common  carrier  supplied  services. 

TELPAK 

In  January  of  1961,  the  Bell  System  filed  a  tariff  in  response  to 
the  "Above  890"  decision  which  oft'ered  very  substantial  quantity  dis- 
counts to  bulk  users  of  private  lines,  i.e.,  those  most  likely  to  consider 
the  construction  of  private  microwave  facilities.  The  Telpak  rates 
were : 


Maximum  equiva- 
lent vOice 
channels 

Monthly  charge 

per  airline  mile  per 

equivalent  voice 

channel 

TELPAK  A 

12 

$1.25 

TELPAK  B... 

24 

.83 

TELPAK  C... 

.          .                                       60 

.42 

TELPAK  D.. 

.19 

In  other  words,  a  private  line  user  of  240  channels  paid  15  percent 
of  the  rate  per  channel  charged  the  user  whose  requirements  were  for 
12  lines. 

The  Commission  issued  a  decision  on  the  lawfulness  of  these  bulk 
discounts  on  December  28.  1964  (37  FCC  1111),  3  years  after  the  date 
on  w^hich  the  Telpak  tariff  became  effective.^  The  Commission  found 
that  Telpak  and  other  private  line  services  are  "like"  communications 
services  and  that  therefore  any  justification  of  rate  distinctions  would 
have  to  include  showings  that : 

( 1 )  They  are  a  competitive  necessity ; 

(2)  They  do  not  impose  a  burden  on  other  users,  that  is,  that  "such 
retained  or  obtained  business  does  contribute  to  the  overall  economy 
of  the  operation  *  *  *"  (37  FCC  at  1115). 

The  Commission  threw  out  Telpak  A  and  B  because  it  found  that 
there  was  no  competitive  necessity  for  them,  the  number  of  channels 
being  too  small  to  justify  a  private  microwave  system.  With  regard  to 
Telpak  C  and  D,  the  Commission  concluded  that  there  was  a  com- 
petitive necessity  for  them  but  that  A.T  &  T.  had  not  shown  them 
to  be  compensatory  (point  2  above).  It  decided  to  allow  A.T.  &  T.  to 
continue  to  offer  Telpak  C  and  D,  however,  pending  Bell's  submission 
of  the  seven-way  cost  study  results  in  the  domestic  telegraph  investi- 
gation.2  Tliis  latter  docket,  it  should  be  noted,  was  instituted  partly 
in  response  to  charges  by  Western  Union  that  A.T.  &  T.  used  excessive 
revenues  from  its  monopoly  services  to  subsidize  competitive  services. 


1  The  Communications  Act  of  1934  provides  that  tariffs  may  be  suspended  no  more  than 
3  months.  (47  U.S.C.  204).  The  FCC  could  have  rejected  the  tarifTs.  however,  on  the 
ground  thnt  the  carrier's  burden  of  proof  to  show  that  the  TELPAK  rates  were  "just  and 
reasonable"  had  not  been  met  (Sec.  47  U.S.C.  204). 

2  The  seven  "waj's"  refer  to  seven  categories  of  service  provided  by  Bell. 


TAKTFF  FU.INCfS  AND  THE  BURDEN  OF  I'ROOF 

The  Coninnmications  Act  of  1034  clearly  places  the  burden  of  proof 
on  the  cairier  to  show  that  its  tarill's  aie  jii^t  and  reasonable.  Coni- 
niissioner  Kenneth  ("ox  issued  a  dissent  to  this  decision  whicli  arfrued 
against  allowing  a  tarill'  to  remain  in  eil'ect  even  though  the  carrier 
had  failed  to  meet  its  burden  of  proof : 

I  think  that  if  we  wore  to  re(iiiire  termination  of  the  (li«:oriniination  now,  con- 
siderably more  incentive  would  he  provided  lor  the  prompt  conclusion  of  the 
studies,  so  that  any  adjustment  which  mijrht  then  he  indicated  could  he  put  into 
effect. 

The  majority  is  still  unable  to  find  that  A.T.  &  T.  or  the  intervenors  have 
shown  that  TKLPAK  C  and  D  are  compensatory.  This  is  not  the  fault  of  the  Com- 
mission. l>ut  the  result  of  the  failure  of  interested  parties  to  sustain  the  burden 
of  proof  when  given  ami)Ie  opportunity  to  establish  their  case.  Again,  I  find  in 
this  no  reason  for  continuing  preferences  which  we  cannot  find  to  he  justified 
while  we  give  the  parties  a  chance  to  correct  the  deficiencies  in  their  proof. 

I  discern  a  very  disturbing  pattern  in  connection  with  all  the  bulk  rate  tariffs 
which  liave  been  tiled  in  recent  years.  A.T.  &  T.  offers  new  services  which  are 
very  attractive  to  large  users  of  communications.  Protests  are  filed  by  competi- 
tors who  claim  that  the  tariffs  are  discriminatory  and  will  result  in  damage 
to  their  business.  The  Commission  susjK'nds  the  tariffs,  but  they  go  into  effect 
at  the  end  <>f  the  statut^ory  l)()-day  period,  (^ustomers  are  attracted  and  come 
to  rely  on  these  services.  If  and  when,  months  later,  we  find  the  tanffs  to  be 
unlawful,  we  are  besieg(>d  by  users  complaining  that  it  would  be  \uifair  to  with- 
draw the  benefits  they  have  come  to  value.  Some  of  these  users  are  very  substan- 
tial concerns  whose  operations  no  one  would  wish  to  disrupt.  And  where  does 
this  leave  the  Federal  Communications  Commission  and  the  public  it  is  charged 
to  protect?  In  a  very  difficult  position,  to  say  the  least.  (37  FCC  at  1120). 

In  fairness  to  A.T.  &  T.,  it  should  be  pointed  out  that  the  Com- 
mission had  no  well-defined  specification  of  the  necessary  showing  (a 
situation  which  still  obtains  in  1976).  Nevertheless,  Commissioner 
Cox's  predictions  have  in  fact  come  true  and,  as  of  ^larch  1970,  12 
years  later,  we  are  still  awaitiiig  a  decision  on  the  lawfulness  of  the 
Telpak  rates.  In  the  meantime  they  have  been  revised  several  times, 
but  the  basic  issue  remains  unresolved.  Certainly  this  is  unfair  and 
unreasonable  to  the  other  usei*s  who  may  have  been  burdened  for  15 
years  and  to  those  with  a  stake  in  the  development  of  private  micro- 
wave systems  and,  subsequently,  new  carriers. 

GEXER.\L   TELEPHONE   INVESTIGATION 

The  seven  way  cost  study  results,  which  became  available  in  1965, 
showed  rates  of  return  for  seven  A.T.  &  T,  services  as  follows  (calcu- 
lated on  the  basis  of  "fully  distributed  costs")  : 
Monopoly  services :  Percent 

Wide  area  telecommunications  senice  (WATS) 10.1 

Longdistance  telephone  (MTS) 10.0 

Competitive  services  : 

Private  line  telephone  service 4.  7 

Teleprinter  exchange  service  (TWX) 2.9 

Private  line  telegraph  service 1.4 

TELPAK    0.  3 

Other    1.  2 

The  results  do  indeed  show  highly  disparate  rates  of  return.  Do  they 
show  that  Telpak  rates  are  a  burden  on  other  users?  The  Commission 
has  wrestled  with  that  question  for  over  ten  years  without  being  able 
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to  decide.  While  this  study  does  not  sliow,  on  its  face,  that  a  ])urden 
exists,  it  clearly  ought  to  have  raised  suspicions,  which  it  did.  The 
Commission  quickly  announced  a  general  telephone  investigation — 
the  now  famous  Docket  10258.  That  investigation  was  also  stimulated 
by  evidence  that  A.T.  &  T.  was  earning  excessive  profits.  According 
to  Dr.  Frederick  Scherer : 

The  inquiry  was  stimulated  in  part  by  the  observation  that  A.T.  &  T.  common 
stock,  traditionally  a  paragon  of  blue-chip  stability,  had  come  to  be  regarded 
^a  a  growth  stock,  with  share  values  appreciating  by  more  than  65  per  cent 
between  1959  and  1965.  The  Commission  was  led  to  reconsider  whether  its  con- 
trols on  telephone  rates  had  been  too  lax,  permitting  A.T.  &  T.  to  realize  an 
after-tax  return  of  7.6  per  cent  on  overall  invested  capital  and  9.3  per  cent  on 
stockholders'  equity  between  1960  and  196.5."  {Industrial  Market  Structure  and 
Economic  Performance  (Chicago:  Rand  McNally  College  Publishing  Company, 
1970)  p.  524.) 

This  investigation  is  still  far  from  complete  but  it  does  represent  the 
first  comprehensive  attempt  by  the  FCC  to  fulfill  its  statutory  obliga- 
tion. The  task  was — and  is — monumental.  It  is  to  the  Commission's 
credit  that  it  even  undertook  the  effort,  xlnd,  it  is  important  to  note 
that,  whatever  effect  competition  may  have  had  in  stimulating  the 
general  telephone  investigation,  the  need  for  comprehensive  investiga- 
tion of  this  type  is  in  no  way  affected  by  the  presence  or  absence  of 
competition. 

Docket  16258  had  as  its  goal  the  eliciting  of  information  and  the 
prescription  of  standards  which  are  absolutely  essential  to  the  reg- 
ulatory ability  to  assure  that  rates  are  just  and  reasonable.  It  came  to 
be  divided  into  several  phases. 

PHASE  lA TIIE  RATE   OF  RETURN  ISSUE 

This  part  of  the  docket  dealt  with  the  issue  of  the  appropriate  over- 
all rate  of  return,  an  issue  which  had  never  been  formally  addressed 
by  the  FCC.  Prior  to  this  proceeding,  rate  setting  resultincr  from  in- 
formal negotiations  between  the  carrier  and  the  regulator.  Also,  as  will 
be  discussed  below,  the  Commission  took  its  first  formal  look  at  the 
separations  procedures  in  Phase  lA,  various  versions  of  which  have 
been  in  effect  throughout  the  Commission's  history  (Separations  pro- 
cedures specify  the  division  of  cost  responsibility  for  jointly  used 
facilities  between  state  and  interstate  jurisdictions) . 

The  Commission  found  in  this  phase  of  the  investigation  that  Bell's 
realized  rate  of  return  for  1966  was  8.5  percent,  more  than  a  percent 
higher  than  what  the  FCC  felt  was  justified.  Accordingly,  Bell  was 
.ordered  to  file  tariffs  reducing  interstate  rates. 

DIVIDED    JURISDICTION    AND    SEPARATIONS    PROCEDURES 

The  required  reductions  amounted  to  $120  million.  This  amount 
fell  short  by  $85  million  from  the  Commission's  calculation  of  excess 
revenues.  However,  the  Commission  decided  to  transfer  an  additional 
$85  million  of  joint  costs  from  the  state  to  the  federal  jurisdiction 
throucfh  revisions  in  separations  procedures. 

This  decision  was  only  the  latest  in  a  series  of  such  shifts  in  the 
postwar  period  whose  current  effect  is  estimated  to  be  an  increase 
in  the  intei*state  rate  base  in  excess  of  $1  billion,  with  an  offsetting 


decrease  by  that  amount  of  tlie  intra-stafe  rate  ])ase.  Tlie  explanation 
for  tliese  sliifts  is  primarily  political.  Innovation  has  orcurred  un- 
equally in  the  history  of  telephony.  Numerous  advances  have  resulted 
in  dramatic  decreases  in  the  costs  of  providin<j:  lon^r  distance  services 
which  have  been  much  more  than  proportionate  to  increased  elliciencics 
in  providin<i:  h)cal  services.  Conseciuently,  lon<j:  distance  rates  Inive 
gone  down  substantially  while  local  rates  have  been  risin<^,  althouirh 
recently  lonii'  distance  rates  have  been  increasin^f  as  well.  Tlie  state 
commissioners,  throudi  the  National  Association  of  Kail  road  and 
Utility  Commissioners  (XAIU'(').  exerted  tremendous  i)ressure  on 
tho  FCC  to  acquiesce  in  sliifts  of  joint  costs  to  the  interstate  jurisdic- 
tion so  that  pressure  on  local  rates  would  be  reduced.  The  dilliculty 
with  this  is  that  it  removed  the  pressure  on  state  comnussioners  to: 

(1)  Insure  that  local  plant  be  used  efficiently — so  that  unjustified 
costs  are  not  incurred ; 

(2)  Promote  work  on  technological  innovation  that  would  reduce 
exchange  costs ;  and 

(o)  Nationalize  local  rate  structures  so  that  excessive  use  of  the 
telephone  system  is  not  encouraged. 

A  good  example  of  this  is  the  frequent  refusal  of  state  commissioners 
to  institute  usage  sensitive  pricing  (that  is,  a  direct  charge  per  call) 
for  local  calls  so  that  investment  in  local  exchange  plant  coidd  be  kept 
at  reasonable  levels.  This  directly  interacts  with  total  costs  by  increas- 
ing the  peak  capacity  required  and  unfairly  places  the  burden  of  in- 
tensive use  of  the  exchange  plant  on  less  intensive  users. 

The  FCC  recognized  these  diiUculties  at  the  time  of  the  Phase  lA 
decision,  but  apparently  felt  that  political  considerations  necessitated 
conformity  with  state  regidatory  behavior.  Therefore,  instead  of  ap- 
portioning subscriber  equipment  costs  according  to  relative  usage,  it 
multiplied  the  interstate  "SLU"  factor  (subscriber  line  use  for  inter- 
state relative  to  all  use)  by  three  as  the  basis  for  allocating  costs.  It 
thus  allowed  the  state  commissions  to  shift  to  the  interstate  user  an 
increased  portion  of  local  costs,  some  of  which  were  unreasonably 
incurred. 

In  fairness  to  the  Commission,  it  should  be  pointed  out  that  the 
political  pressures  were  intense  and  that  guidance  from  the  Congress 
and  the  courts  as  to  what  constituted  reasonable  separations  criteria 
was  singularly  murky.  Further,  the  FCC  staff  was  so  small  relative  to 
the  task  that  substantial  acquiescence  in  separations  agreements  ar- 
rived at  by  others  was  practically  inevitable.  In  1973,  however,  the 
Commission  announced  to  XARIJC  that  it  would  resist  any  further 
shifts  to  the  interstate  jurisdiction  until  certain  fundamental  issues 
were  addressed  because : 

It  appears  that  a  principal  cause  for  the  continued  increases  in  intrastate  as 
well  as  interstate  revenue  requirements  may  well  be  the  failure  of  exelianu^e  rate 
structures,  unlilve  toll  rates  structures,  to  provide  any  meaninjrful  economic  in- 
centives for  efficient  use  of  exchanp:e  facilities  and  services. 

It  should  perhaps  be  emphasized  here  that  there  is  no  intended  im- 
plication that  interstate  users  should  not  share  in  the  costs  of  facilities 
used  jointly.  The  assertion  is  simply  that  unreasonable  costs  incurred 
on  the  state  level  and  unwillingness  by  state  regulators  to  rationalize 


8 

rate  structures  should  not  be  acquiesced  in  by  the  FCC  for  separations 
purposes.  As  the  Commission  noted  in  the  16258  decision : 

In  this  regard,  sections  221(c)  and  (d)  of  the  Communications  Act  reflect  an 
explicit  expression  of  Congressional  intent  that  the  Commission  should  have  the 
power  to  determine  the  costs  of  service  furnished  by  telephone  companies  sub- 
ject to  its  rate  regulatory  jurisdiction.  We  cite  this  not  for  the  purpose  of  estab- 
lishing that  our  action  herein  will  oi^erate  to  preempt  the  authority  of  the  State 
jurisdictions  in  matters  of  separation  procedures  to  be  employed  by  them,  but 
only  to  demonstrate  what  is  contemplated  by  the  scheme  of  regulation  lashioned 
by  Congress  for  the  guidance  of  this  Commission  with  respect  to  interstate  tele- 
phone rates.  ( 9  FCC  2d  at  91 ) . 

It  seems  clear  that  the  appropriate  rate  base  should  include  only 
those  costs  reasonably  incurred — and  that  this  standard  should  extend 
to  joint  costs. 

This  agenda  will  return  to  the  question  of  the  appropriate  rate  of  re- 
turn for  a  regulated  common  carrier  in  a  following  section.  It  is  ap- 
propriate here  to  note  a  further  observation  by  Dr.  Scherer : 

The  1965-1967  A.T.  &  T.  rate  of  return  inquiry'  was  as  sopliisticated  an  ex- 
ample of  enlightened  regulatory  surveillance  as  one  can  find.  Nevertheless,  one 
conceptual  blind  spot  Wc.s  present.  Pervading  many  of  the  arguments  was  an  im- 
plicit assumption  that  there  is  some  single  ideal  rate  of  return,  and  that  what  the 
FCC  had  to  do  was  to  find  the  magic  number  {op.  cit.  at  525) . 

Dr.  Scherer  goes  on  to  explain  that,  within  reasonable  limits,  the 
primary  effect  of  the  allowed  rate  of  return  is  to  affect  the  amount  of 
capital  gain  or  loss  experienced  by  current  stockholders.  If  the  rate  of 
return  is  too  high  in  the  market's  judgment,  capital  gams  will  occur 
until  the  actual  return  expected  by  new  stockholders  comes  into  line 
with  other  market  opportunities.  Conversely,  if  the  allowed  rate  of 
return  is  too  low  relative  to  other  investment  opportunities,  capital 
losses  to  existing  stockholders  will  occur  until  the  actual  return  to  new 
stockholders  is  sufficient  to  attract  their  capital.  Consequently,  deci- 
sions about  the  rate  of  return  necessary  to  attract  new  capital  are 
largely  irrelevant.  It  primarily  controls  only  the  level  of  capital  gains 
or  losses  to  be  conferred  on  existing  stockholders.  Therefore,  Dr. 
Alfred  Kahn,  a  noted  public  utility  economist  and  currently  Chairman 
of  the  New  York  State  Public  Service  Commission,  suggests  that  it  is 
appropriate  to  judge  agency  performance  on  the  basis  of  public  utility 
share  prices  in  relation  to  their  book  value.  It  is  also  suggested  that 
the  regulatory  agency  could  facilitate  reliance  on  the  marketplace  by 
announcing  its  intention  to  maintain  a  fixed  relationsliip  between 
market  price  and  book  value  of  equity.  This  is  desirable  because  of  the 
uncertainty  occasioned  when  investors  must  guess  about  future  regu- 
latory behavior.^ 

The  Commission  also  considered  the  debt/equity  ratio  of  A.T.  &  T.  in 
Phase  lA  of  Docket  16258.  Without  reviewing  the  arguments  here,  it 
is  appropriate  to  point  out  that  the  Commission  found  that  Bell's  main- 
tenance of  a  low  debt/equity  ratio  resulted  in  higher  than  necessary 
costs  and  that  accordingly  it  would  take  this  into  account  in  fixing  the 
appropriate  rate  of  return.  This  effect  occurs  in  part  because  interest 
payments  may  be  deducted  for  corporate  income  tax  purposes  while 
dividend  payments  may  not.  The  trade  off'  is  that  as  debt  increases  the 
risk  of  holding  the  company's  stock  also  increases. 


1  Alfred  E.  Kahn,  The  Economics  of  Rcffulation,  Principleft  ntid  Institutions  (New  York: 
John  Weber  and  Sons,  1970)  vol.  I,  chapter  II,  especially  footnote  70. 


This  ro^ulatorv  iiivolvoinont  in  lii'tiTMiiniiiir  the  appropriate  <l('bt 
ptnii^tui-c  is  soinowiiiit  controversial  sinco  the  recent  Comsat  rule  case 
in  wliicli  the  Connnission  imputed  a  debt  stnicfcure  to  a  company  that 
is  entirely  financed  by  equity,  but  it  is  important  t.o  point  out  that  this 
practice  is  absolutely  essential  to  regulatory  efforts  to  ensure  that 
prices  are  just  and  reasonable. 

In  sum,  then.  Phase  I A  of  the  general  telephone  investigation  pre- 
scribed a  i-ate  of  return  for  A.T.  c^  T.  and.  after  making  adjustments 
for  s"par;iti(uis  changes,  permitted  tarilf  filings  yiehling  revenues  suf- 
ficient to  realize  the  anthoi-ized  rate  of  i-ctuni.  It  is  important,  how- 
ever, to  recognize  the  limited  scope  of  Phase  TA.  It  corresponds  to 
only  one  part  of  the  first  function  of  a  sound  reizulatory  program  (See 
p.  1  above).  There  was  no  decision  in  Phase  I A  on  the  principles 
which  would  guide  Commission  approval  of  rate  structures.  Also, 
there  was  no  attemj)t  to  examine  the  appropriateness  of  the  rate  base 
used  to  provide  the  various  interstate  services.  I^nfortui^.ately,  even 
though  these  issues  were  the  subjects  of  subsequent  phases  of  the 
general  telephone  investigation,  neither  of  tliem  have  yet  been  re- 
solved. We  wish  to  emphasize  what  should  be  obvious — that  it  is  a 
fallacy  to  think  that  the  interests  of  consuniers  are  adequately  pro- 
tected simply  by  limiting  the  profit  level  of  a  reflated  utility.  Indeed, 
given  the  absence  of  the  traditional  profit  motive  in  a  regulated  en- 
vironment, ensuring  that  the  rate  base  is  not  inflated  is  equally 
important. 

PHASE  IB — rate:makixg  principles 

In  July,  of  1969,  Phase  IB,  the  part  of  the  general  telephone  investi- 
gation concerned  with  ratemaking  principles  and  practices,  was 
terminated  and  Docket  1S12S  was  enlarged  to  consider  these  issues 
(18  FCC  2d  761).  The  specific  issue  under  consideration  was  whether 
to  accept  a  statement  of  ratemaking  principles  agreed  upon  in  oft'-the- 
record  negotiations  between  the  parties  and  the  Chief  of  the  Common 
Carrier  Bureau.  That  statement  simply  said  that : 

(1)  Almost  any  principles  of  ratemaking  suggested  to  date  was 
relevant; 

(2)  That  the  Commission  was  not  able  to  implement  the  theoretical 
principles  advanced  by  some  of  the  parties  (principally  A.T.  &  T."s 
ions:  run  incremental  cost  suggestions)  ;  and 

(8)  That  cost  studies  to  be  used  of  ratemaking  purposes  would  be 
conducted  on  both  the  principle  ratemaking  bases  (fully  allocated 
cost  and  long  run  incremental  cost).^  (18  FCC  2d  at  765). 

The  Commission  decided  not  to  decide  on  even  this  extremely 
amorphous  statement  and  held  instead  that  the  record  in  Phase  IB 
should  be  incorporated  into  Docket  18128. 

DOCKET    18128 TIIE    PRIVATE    LIXE    RATE    CASE 

Docket  1812S  had  been  instituted  in  1068  to  consider  A.T.  <^'  T.'s 
proposed  increase  in  Tel[)ak  rates.  The  Commission  broadened  that 
proceeding  to  include  consideration  of  all  private  line  rates  and,  as 
has  been  said.  Phase  IB  issues  of  Docket  16258.  It  will  be  remembered 
that  the  Commission  had  included  the  issue  of  wiiethcr  Telpak  C  and 

1  See  discussion,  pp.  19-21. 
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D  rates  were  le^al  in  Phase  IB,  an  isRue  which  predates  the  f^eneral 
telephone  investigation.  This  issue  is  still  pending  but  a  Recommended 
Decision  by  the  Chief  of  the  Common  Carrier  Bureau  in  Docket  18128 
has  recently  been  issued  (January  19,  1976,  FCC  59797).  As  will  be 
discussed  below,  however,  the  Recommended  Decision  does  not  repre- 
sent a  final  resolution  of  the  issues.  In  fact,  it  represents  little  progress 
beyond  the  statement  of  rate-making  principles  agreed  upon  by  the 
parties  in  1969. 

DOCKET  19129 — A  GENERAL  RATE  CASE 

The  major  remaining  issue  in  the  general  telephone  investigation 
was  that  of  the  reasonableness  of  the  Bell  System's  rate  base — its  in- 
vestment and  expenses  for  the  provision  of  interstate  services.  How- 
ever, before  the  Commission  could  catch  its  breath,  the  Bell  System 
proposed  a  general  rate  increase  that  it  estimated  would  improve  its 
operating  results  by  $545  million  and  increase  its  rate  of  return  to  9.5 
percent.  The  principal  justifications  for  the  rate  increase  were : 

(1)  To  realize  an  additional  $130  million  in  revenues  required  by 
separations  changes  effective  in  January  1971 ; 

(2)  To  make  up  for  insufficient  past  revenues  due  to  faulty  economic 
projections;  and 

(3)  "To  sustain  the  financial  integrity  of  the  Bell  System  and  per- 
mit the  attraction  of  additional  capital  needed  to  satisfy  consumer  re- 
quirements for  telecommunications  service"  (27  FCC  2d  at  152). 

As  has  been  said,  the  latter  argument  reduces  to  an  argument  that 
capital  losses  will  be  sustained  by  existing  stockholders  if  new  equity 
capital  is  sold  with  the  present  rate  of  return  (see  pp.  15-17  above). 
The  argument  about  the  need  to  attract  new  capital  is  at  least  theoreti- 
cally superfluous. 

The  Commission  and  A.T.  &  T.  agreed  on  the  filing  of  smaller  in- 
creases which  would  improve  net  earnings  by  $250  million  annually 
and  which  would  be  in  effect  pending  the  outcome  of  an  expedited 
hearing.  It  also  promised  to  expedite  Docket  18128  (which,  as  of  Apr. 
15, 1976,  has  not  yet  been  decided) . 

The  Commission  also  said  that : 

The  subject  tariff  filings  rest  on  an  implicit  conclusion  that  the  additional 
revenue  requirements  claimed  by  A.T.  &  T.  and  the  Bell  System  companies  should 
be  met  by  imjwsing  higher  charges  on  MTT  (message  toll  telephone)  users,  to 
the  exclusion  of  increases  or  adjustments  in  the  rates  of  other  classes  of  service 
provided  by  them.  The  basis  for  this  assumption  is  not  shown  and  we  expect 
A.T.  &  T.  to  carry  the  burden  of  proof  on  this  issue  in  Docket  No.  18128,  in  whicli 
we  also  expect  A.T.  &  T.  to  demonstrate  that  the  instant  rate  increases  do  not 
involve  any  cross-subsidization  of  other  services  provided  by  the  carriers  in- 
volved. (27  FCC  2d  at  155-6). 

PHASE   II 

The  Commission  again  divided  the  case  into  two  phases,  the  first 
to  determine  the  appropriate  rate  of  return  and  the  second  to  look 
into  rate  base  questions  substantially  similar  to  those  at  issue  in 
Docket  16258,  Phase  11.  Curiously,  though,  the  Commission  chose  to 
continue  both  proceedings. 

Plowever,  the  Commission  later  announced  that  Phase  II  would 
ho  terminated  because : 

We  do  not  have  sufficient  resources  to  permit  adequate  staffing  of  the  hearings 
that  would  be  involved  or  to  complete  the  preparatory  staff  work  required  for 
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deveU)pinff  a  meaiiiugful  ovidentiary  record  on  tbesti  iswueij.  Tliis  la  the  result 
of  the  c'ontiuuiuj;  jjrowth  in  the  volume  and  Cf)niplexity  of  reguUitory  i>robIeLu« 
within  the  common  carrier  field.  (3'J  FCC  L'd  091.  692). 

As  has  Ihhmi  said,  (see  item  2,  p.  *J  above)  the  issues  of  Phase  11  aie 
an  essential  in<^ivdient  of  a  sound  regulatory  pr()<4raiu,  re<^ardless  of 
the  presence  or  absence  of  competition.  The  Commission's  decision 
is  remarkable,  however,  primarily  for  its  candor.  The  Commission 
])ul)licly  admitted  what  no  responsible  observer  could  fail  to  recog- 
nize— that  the  regulatory  task  was  simply  too  big  for  the  P'CC  to 
ileal  witii  and  that,  given  the  level  of  resources  available  to  it,  the 
Commission  would  have  to  content  itself  with  determining  fair  rates 
of  return,  leaving  the  contents  of  the  rate  base  to  the  discretion  of 
the  carrier. 

As  a  result  of  this  admission.  Congress  did  grant  new  staff  posi- 
tions to  the  Connnission  and  the  Phase  II  investigation  was  resumed. 
That  investigation  is  still  pending,  althougli  recently  a  comprehen- 
sive document  on  this  issue  was  submitted  to  the  Administrative  Law- 
Judge  by  the  separated  trial  staff  of  the  Common  Carrier  Bureau 
(Statement  and  Recommendations  of  the  Common  Carrier  Bureau's 
Trial  Staff,  Feb.  2, 1976). 

With  regard  to  tlie  Phase  I  issue  of  the  approj^riate  i-ate  of  ]-ptui'n, 
the  Commission  decided  on  November  22,  1972.  that  the  appropriate 
rate  of  return  was  8.5  to  9  percent,  wdiich  would  recjuire  an  improve- 
ment in  earnings  after  taxes  of  $145  million  in  addition  to  the  $250 
million  interim  relief  already  granted  (38  FCC  2d  213).  Further 
increases  in  the  rate  of  return  U])  to  the  9  percent  ceiling  were  to  be 
achieved  through  efficiency  improvements.  Petitions  to  require  pro- 
portionate rate  increases  for  all  services,  rather  than  putting  all  of 
the  burden  on  monopoly  services,  were  denied  in  view  of  the  pend- 
ency of  Docket  18128.  However,  the  increases  were  made  subject  to 
an  accountinor  order  in  case  rate  stnicture  revisions  were  latei-  found 
to  l)e  justified  and  the  Commission  said  that : 

We  pxneot  Boll  to  submit  nn  interim  rate  proposal  that  will  be  ronsi.«stent 
with  sonnd  rate-making  principles  and  Bell  will  be  expected  to  support  its  pro- 
posal. (3S  FCC  2d  at  246). 

The  Commission  did  not  state  in  even  a  general  way  what  sound 
ratem:iking  principles  were  and,  in  view  of  the  complete  lack  of  con- 
sensus on  this  subject,  this  appears  to  be  a  fairly  meaningless  ex- 
pectation. In  fact,  the  subsequent  rate  increases  were  confined  solely 
to  monopoly  services. 

DOCKET    2  0376 A    GEXER.VL    RATE    CASE 

Before  turning  to  cases  more  intimately  involved  with  the  Commis- 
sion's policies  on  competition,  it  is  appropriate  to  mention  Docket 
20370,  the  final  general  rate  case  in  tliis  series.  The  Commission's  de- 
rision was  adopted  in  February  1976.  (FCC  70-100) .  Tender  thp  ruling. 
Bell  is  nllow(^d  an  overall  i-ate  of  return  of  9.5  percent  which  can  in- 
crease to  10  percent  throuofh  efficiency  imprryvoments.  To  otToctnate 
this  decision  the  Commission  allowed  ATtS:T  to  increase  net  revenues 
by  ?5o-[c^  million  in  addition  to  the  interim  increases  of  $305  million 
previously  allowed.  Again  the  issue  of  the  appropriate  rate  structure 
for  realizing  the  allowed  rate  of  return  was  not  addressed.  The  Com- 

70-014—76 3 
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mission  issued  an  accounting  order  for  the  later  increase  and  prom- 
ised to  hold  hearings  on  the  subject  when  other  dockets  bearing  on  the 
issue  were  resolved,  specifically  Dockets  18128,  19129  Phase  II,  19989 
and  20288.  (The  latter  two  deal  respectively  with  wide  area  telephone 
service  and  digital  data  service  ^). 

In  view  of  criticisms  above  of  the  Commission's  reasoning  on  rate  of 
return  matters  it  is  appropriate  to  point  out  that  the  Docket  20376  de- 
cision displays  considerable  improvement.  For  example : 

We  believe  that  a  12.0  percent  return  will  enable  Bell  to  attract  additional 
equity  capital  at  terms  that  are  fair  to  existing  shareholders  and,  at  the  same 
time,  this  return  will  provide  for  rate  levels  that  are  just  and  reasonable  and  in 
the  public  interest.  (Decision  at  para.  45) 

AUTHORIZATIONS   OF   COMPETITION 

The  cases  described  up  to  this  point  have  been  only  peripherally 
involved  with  the  issue  of  competition.  There  have  been,  in  addition, 
a  series  of  major  policy  initiatives  adopted  by  the  Commission  which 
permit  competition.  These  have  been  followed  by  efforts  on  the  Com- 
mission's part  to  implement  them  and  by  responses  from  the  Bell 
System.  What  follows  is  a  general  description  of  these  issues. 

Garterfone  {13  FCC  M  ^6?)— Decided  in  1968,  this  decision  allows 
interconnection  of  customer-owned  terminal  equipment.  Interconnec- 
tion was  subject  to  technical  protection  for  the  network  through  the 
mechanism  of  carrier  supplied  protective  couplers  which  were  re- 
quired by  the  revised  tariffs  filed  as  a  result  of  the  dicesion.  Later 
the  Commission  instituted  Docket  19528  to  provide  a  certification 
program,  as  an  alternative  to  carrier-supplied  protective  couplers.  It 
has  recentlv  been  decided  and  will  be  discussed  below. 

MCI  {18  FCC  2d  953)  and  Specialized  Common  Carriers  {H  FCC 
2d  318) — With  these  decisions,  the  Commission  began  allowing  com- 
panies other  than  Bell  to  supply  inter-city  private  line  services  via 
terrestrial  microwave.  A  substantial  number  of  alternate  suppliers 
now  exist. 

Domestic  Satellite  Decision  {35  FCC  2d  SH) — This  1972  decision 
adopted  an  "open  skies"  policy  for  domestic  satellites,  that  is,  that  the 
Commission  would  open  up  the  area  to  competition.  Western  Union 
has  an  operational  satellite  system,  RCA's  has  just  become  opera- 
tional, A.T.  &  T.  and  GTE  are  putting  up  a  system,  and  a  partner- 
ship of  Comsat,  Aetna,  and  IBM  are  planning  a  system. 

CERTIFICATION    OF   CUSTOMER- OWNED   TERMINAL   EQUIPMENT 

As  has  been  said  the  Carterfone  decision  ruled  out  tariff  restrictions 
prohibiting  the  attachment  of  customer-owned  equipment  to  the  tele- 

1  wide  Area  Telephone  Service  ossontially  provides  dlsoonnts  for  Intensive  users  of  the 
switched  network  in  various  p:eoj;raphi('al  areas  and  is  available  on  either  a  measured  or 
full  time  basis.  The  WATS  investisration  was  instituted  in  response  to  a  WATS  tariff 
revision  filed  Jan.  15.  1974.  which  involved  Internal  restructurinjr  of  the  WATS  rates. 
It  also  includes  an  investijration  of  the  unresolved  WATS  issues  in  Docket  19129  stemming 
from  an  earlier  Increase.  Currently,  of  course,  the  revisions  are  in  effect.  Further,  the 
decision  in  this  case  will  presumably  have  to  he  made  subject  to  an  accountins  order 
pendinj?  the  outcome  of  Docket  1S128.  as  that  decision  will  impact  on  the  overall  revenue 
requirement  appropriate  for  WATS  service.  Docket  20288  deals  with  A.T.  &  T.  Dataphone 
Digital  Service  (DDS)  and  is  discussed  below. 
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])hoiu'  network  without  r('<rar(l  to  \hv  (MiuipiiuMit's  potenlial  for  harm. 
Subs('(iuriit  tarill's  filod  by  A.T.  ct  T.  allowed  iiitciconru'ctioii  pro- 
Tided  that  carrier  supplied  network  control  si<^nallin^  unitiy — 
NCSA's  (for  example,  tiie  dial  on  a  phone)  and  protective  connect- 
ing arran;i:enients,  C'As,  were  used. 

In  IDTl!  the  Conimission  l)e<j:an  consideration  of  a  liheializat  ion  of 
this  policy  that  would  allow  customers  to  provide  NCSl's  and  (^As 
(or  e(jui\alent  protection).  A  Federal-State  Joint  lioard  was  in- 
stituted })ursuant  to  Section  4U)(c)  of  the  Conmiunications  Act  to 
make  a  reconuuendation  to  the  Commission.  The  state  commissioners, 
tlirou<rIi  NAKU(.\  and  through  their  majority  on  the  Joint  Board, 
have  adanumtly  opposed  these  interconnection  policies  because  of 
alle<re(l  economic  impacts  on  the  local  ratepayer,  even  though  the  FCC 
has  re])eatedly  stressed  that  economic  issues  are  not  a  part  of  the 
proceedin^^. 

On  Novembei-  7.  IDTr).  the  Commission  adopted  the  Joint  Hoai'd's 
recommendations  for  a  reiristration  i)r()<rram  for  terminal  ecjuipment 
other  than  private  brancli  exchan<::es  (PBXs),  key  telephone  systems 
(KTSs).  main  station  telephones,  and  coin  telephones.  At  the  same 
time  however,  the  Commission  released  a  further  Xotice  of  Proposed 
Rulemakino:  which  proposed  to  include  PBXs,  KTSs  and  main  sta- 
tion telephones.  (T)!)  FCC  '2d  iV2i)).  This  proposal  was  referred  initially 
to  the  Joint  l^oard,  which  on  March  lu  li)7(),  recommended  airainst  its 
adoption.  The  Commission,  however,  rejected  the  Joint  Board's  rec- 
ommendation and,  eiiTfht  years  after  the  Carterfone  decision,  adopted 
a  proirram  of  certification  of  customer-owned  equipment  of  manv 
kinds.^^l  FCC  61T()(),  Mar.  3. 1976). 

An  important  reason  for  the  delay  in  this  docket  was  the  adamant 
opposition  of  A.T.  &  T.  Recently,  Telephony  magazine  had  this  to 
say : 

Althoiiffb  legalistic  and  political  rlietoric  continues  to  tly  over  the  issue  of 
int-erennnection  and  the  specific  effect  of  the  rej^istration  prosrara  and  its  long- 
range  implications,  it  would  ;ippear  that  signilicant  tiirhting  in  this  luirticular 
tactical  battlefield  is  over.  The  comportment  of  Bell  personnel  involved  in  tech- 
nical and  policy  discussions  is  in  stark  contrast  to  just  a  few  years  ago  when 
all  manner  of  issues  could  be  injected  into  a  meeting  on  interconnection-relate<l 
topics  to  be  resolved.  AltJiough  there  are  no  concessions  expressed,  particularly 
in  such  officially  unresolved  areas  as  economic  impact,  there  now  is  an  undeniable 
atnn)sphere  of  "let's  put  this  on  a  sound  technical  basis  and  g(^t  it  over  with." 
(Tplephony.  March  1, 1976  pp.  2S-29). 

DATASPEED    40 THE    (OMrUTER/CGMMITTfrCATION-S    ROrXDAKY 

In  yet  another  decision  affecting:  tlie- ^'ound  lulcs  of  competition, 
the  Chief  of  the  Common  Carrier  Bureau  lias  riHM^ntly  decided  that 
A.T.  t!^  T.  may  not  offer  a  new^  version  of  its  "Dataspeed  40. ■'  a  com- 
puter terminal  wdiich  the  Bur(\au  Chief  has  found  to  jM^rform  data 
processinir  as  well  as  communications  functions.  The  ])olicy  in  this 
area  was  set  in  1971  in  the  Computer  Inquiry  ('2.S  FCC  2d  2e>7).  The 
Commission  does  not  presently  allow  communications  common  carriers 
to  oti'er  data  processinir  services  or  equipment  unless  a  separate  sub- 
sidiary is  established  for  this  pur])Ose  (which  A.T.  S:  T.  has  not  done). 
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In  the  latest  decision,  the  Bureau  Chief  stated  the  assumptions  of 
this  policy  as  follows : 

(1)  Data  processing  is  a  non-monopoly,  competitive  market  (28  FCC  2d  at 
298)  ; 

(2)  There  is  a  possibility  of  commingling  of  costs  common  to  data  processing 
and  communication  services  used  in  conjunction  therewith  (28  FCC  2d  at  299)  ; 
and 

(3)  Were  common  carriers  to  compete  without  restrictions  in  this  competitive 
market,  due  to  the  possible  commingling  of  costs  between  the  regulated  com- 
munications services  which  the  carriers  provide  in  conjunction  with  data 
processing,  and  the  data  processing  services  which  they  might  provide,  it  would 
be  difficult  for  the  Commission  to  determine  whether,  and  if  so  by  how  much, 
the  competitive  data  processing  services  would  be  subsidized  by  revenues  derived 
from  communications  services  (28  FCC  2d  at  302-3)  (FCC  61760,  Mar.  3,  1976, 
para.  8). 

The  conclusion,  he  said,  was  that : 

Rather  than  institute  investigations  and  hearings  each  time  a  carrier  offered 
a  data  processing  service,  to  determine  whether,  and  if  so,  how  much  of  a  subsidy 
was  flowing  to  the  competitive  data  i^rocessing  services  from  regulated  services, 
the  Commission  promulgated  a  rule  of  general  applicability.  Section  64.702,  which 
was  intended  to  establish  a  means  of  detecting  such  subsidies.  Any  subsidies 
which  might  flow  from  regulated  communications  services  to  the  competitive 
data  processing  services  would  be  detectible,  as  they  would  necessarily  show  up 
on  the  books  of  account  of  the  separate  business  entity.  (Ibid,  at  para.  9) 

However,  he  also  said  that : 

While  the  offering  of  this  equipment  through  a  separate  subsidiary  would 
ameliorate  many  of  our  concerns,  we  recognize  that  Section  64.702(e)  precludes 
A.T.  &  T.  from  offering  equipment  such  as  the  Dataspeed  40/4  through  such 
a  subsidiary.  However,  we  believe  the  appropriate  manner  to  deal  with  this 
problem  is  through  a  petition  seeking  a  revision  of  the  Commission's  Rules,  as 
well  as  a  possible  reopening  of  the  1956  Consent  Judgment.  (Ibid,  at  para.  21). 

This  decision  is  important  in  its  own  right  because  data  processing 
and  communications  services  are  becoming  increasingly  hard  to  distin- 
guish, as  is  the  equipment  used  to  offer  them.  But  it  is  also  significant 
for  reasons  which  will  be  discussed  more  fully  below.  The  problem  of 
competition  in  this  area  is  in  many  ways  similar  to  those  arising  in 
the  areas  of  private  microwave,  terminal  equipment,  and  specialized 
carriers.  The  issue  of  unfair  cross-subsidization  being  struggled  with 
in  Docket  18128  also  exists  here,  but  the  response  has  been  quite  differ- 
ent. Rather  than  trying  to  establish  and  enforce  rate-making  princi- 
ples in  this  area  of  competition,  the  Commission  apparently  attempted 
to  set  the  stage  for  a  market  structure  that  would  make  the  potential 
for  this  kind  of  abuse  more  manageable.  Catch  22.  however,  is  the 
problem  described  in  paragraph  21  of  the  decision  quoted  above. 

DIGITAL    DATA    SERVICE 

Following  the  introduction  of  competition  for  intercity  private  line 
services,  A.T.  &  T.  announced  that  it  had  developed  a  means  of  using 
previously  unused  portions  of  the  microwave  baseband,  Data  Under 
Voice,  which  would  make  possible  the  provision  of  a  very  economical 
"Digital  Data  Service"  between  96  cities.  Computer  data  are  in  digital 
form  and  their  transmission  over  normal  voice  (analog)  telephone 
lines  require  conversion  of  the  data  at  both  ends.  Digital  transmission 


15 

allows  substantially  improved  error  rates  and  the  elimination  of  tliis 
conversion  process. 

On  July  2,  197;^,  the  Commission  allowed  construction  of  an  initial 
five  city  segment  of  the  DDS  system  (41  FCC  2d  580).  In  Dccoinber 
1974,  the  Commission  allowed  an  extension  to  an  additional  19  cities. 
However,  a  tariff  proposin<j:  to  charge  rates  much  lower  than  those 
for  existing  private  line  services,  whidi  were  being  used  in  part  to  pro- 
vide similar  data  services,  was  rejected.  The  Commission  allowed  the 
proposed  rates  to  go  into  effect  on  an  experimental  basis  for  the  initial 
five  cities,  but  required  rates  comparable  to  standard  private  line  rates 
for  the  other  citiCvS.  (50  FCC  2d  501).  This  was  done  because  the  Com- 
mission found  that  A.T.  &  T.  had  not  shown  the  rates  to  be  just  and 
reasonable.  In  particular,  a  suspicion  that  the  rates  were  so  low  as  to 
involve  cross-subsidization  and  predatory  pricing  affecting  competi- 
tors was  mentioned.  Again,  of  course,  the  Commission  acted  in  the 
absence  of  established  rate-making  principles.  It  held  however,  that 
pending  resolution  of  the  rate  principles  issue,  the  old  fully  distrib- 
uted cost  methodology  would  be  relied  upon.^  The  Commission  also 
ordered  an  expedited  investigation  and  hearing  on  the  rate  issue.  That 
hearing  is  still  pending  before  the  Administrative  Law  Judge.  In  the 
meantime  Bell  has  proposed  the  addition  of  40  cities  to  the  DDS  net- 
work. Additionally,  the  Chief  of  the  Common  Carrier  Bureau  has 
recently  said  that  it  is  "very  concerned  that  no  accounts  or  records 
were  kept  which  would  permit  A.T.  &  T.  to  submit  the  historical  costs 
associated  Avith  operation  of  DDS  *  *  *"  This  was,  of  course,  a  major 
reason  for  allowing  the  tariff  to  go  into  effect  on  an  experimental  basis. 

III-LO 

The  Pli-Lo  tariff  filed  by  the  A.T.  &  T.  company  on  November  15, 

1973,  was  a  major  response  to  the  new  threat  of  competition  from 
specialized  inter-city  carriers.  The  Bell  system  alleges  that  the  special- 
ized carriers  are  competitive  because  they  supply  services  primarily 
on  higli  density  routes  where  average  costs  are  lower.  Bell  says  tliat  its 
rates  have  been  historicalh'  based  on  an  average  of  costs  for  allegedly 
lower-cost,  high  density  service  and  liiglier-cost,  low  density  service 
which  therefore  allows  the  "cream-skimming''  to  take  place.  The  Ili-Lo 
tariff  deaverages  these  charges. 

The  new  rate  structure  concept  has  been  in  effect  since  June  13, 

1974,  without  a  Commission  determination  as  to  its  lawfulness.  On 
September  9,  1975,  tlie  Commission  adopted  an  Interim  Decision  and 
Memorandum  Opinion  and  Order  (FCC  75-1043)  which  concluded 
that  the  record  was  insufficient  to  justify  the  new  tariff  structure.  Bell 
had  submitted  cost  studies  using  the  two  principle  ratemaking  phi- 
losophies contending  in  Docket  18128,  but  suostantive  omissions 
and/or  errors  were  identified  in  each  application.  However,  the  Com- 
mission allowed  the  Hi-Lo  rates  to  stand  pending  a  new  hearing.  In 
addition,  a  specific  delineation  of  the  required  information  was  in- 
cluded in  the  decision  (paragraph  75). 

1  See  below  pp.   19-21. 
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The  Commission's  decision  does  not  appear  imreasonable.  especially 
in  view  of  the  fact  that  ratemaking  principles  still  have  not  been 
adopted.  Controversy  did  howei^er  surround  the  decision  to  allow  tlie 
rates  to  continue  in  effect  despite  the  fact  that  Bell  had  not  justified 
them  to  the  Commission's  satisfaction.  This  interim  policy  would  ap- 
pear to  have  allowed  A.T.  &  T.  to  charge  rates  which  may  liave  re- 
sulted in  a  severe  and  unfair  economic  impact  on  competing  special- 
ized carriei*s.  On  the  other  hand,  they  may  be  completely  reasonable. 
Like  TELPAK  rates,  which  have  been  in  effect  for  many  years,  tliese 
interim  rates  come  at  a  critical  time  in  the  gi'owth  of  specialized 
carriers  and  the  long  delays  in  reaching  final  decisions  are  extremely 
unfortunate. 

However,  on  January  19,  1976,  the  Commission  reconsidered  and 
reversed  itself  on  the  issue  of  allowing  the  Hi-T^  rates  to  remain  in 
effect  pending  their  justification  (FCC  76-30).  Noting  that  the  Com- 
munications Act  places  the  burden  of  proof  on  the  carrier  to  justify 
its  tariffs,  the  Commission  ordered  that,  90  days  from  the  date  of  the 
decision,  the  Hi-Lo  tariff  would  be  null  and  void.  In  that  time  Bell 
is  to  prepare  and  submit  a  new  version  of  the  tariff.  Again,  however, 
this  process  is  severely  constrained  by  the  absence  of  a  clear  and  well 
established  regulatory  definition  of  the  appropriate  ratemaking 
principles. 

TITE    ECONOMIC    IMPACT   IXQUIRY 

Although  virtually  all  parties  agree  that  the  economic  impact  of 
competition  has  to  date  been  insignificant,  concern  about  the  long 
range  future  implications  of  competition  has  led  to  the  establishment 
of  an  inquiry  in  Docket  20003  (46  FCC  2d  214). ^  To  put  this  iui^iiry 
into  perspective,  the  principle  argument  made  by  the  established 
telephone  companies  and  many  state  commissioners  is  that  competi- 
tion will  destroy  current  rate  structures  by  shifting  revenue  re(;uire- 
ments  onto  basic  residential  telephone  service  from  vertical  and  busi- 
ness services  (the  definition  is  somewhat  unclear,  but  vertical  services 
may  be  thought  of  as  equipment  or  service  beyond  the  basic  black 
dial  telephone,  extension  telephones  being  one  example).  This  would 
allegedly  occur,  for  instance,  because  the  historical  trend  of  shifting 
joint  costs  to  the  interstate  user  would  be  halted  or  reversed.  Conse- 
quently, the  carriers  argue,  local  rates  would  be  lugher  and  interstate 
rates  lower  as  a  direct  result  of  A.T.  &  T.  being  compelled  to  lower  its 
interstate  rates  in  order  to  be  competitive  with  the  specialized  car- 
riers. The  argument  is  that  this  shift  is  sociallv  undesirable. 

Similarly,  competition  in  the  vertical  service  market  would,  the 
telephone  companies  say,  destroy  the  historical  practice  of  pricing 
these  services  above  their  costs  in  order  to  make  a  contribution  to 
basic  residential  service. 

Many  o,f  the  telephone  companies.  XAET^C,  and  others,  hnve  re- 
cently made  studies  which  purport  to  show  that  the  effect  will  be  very 


1  See  also  First  Supplemental  Notice,  50  FCC  2d  574. 
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lar«To.  Docket  i^lXXKi  jirovidps  ;i  locus  for  tlie  iniulysi^  of  tlicse  all('«:t'(l 
eJfec'ts  aiid  un  identiHcatiou  of  policy  alternatives  which  might  niiti- 
irate  them  if  they  exist.  In  addition,  the  Commission  asked  in  this 
HKiuirv  for  inforination  on  related  broad  issues  of  economic  regula- 
tion. As  described  in  the  Notice  of  Incpury  (4(>  FCC  '2d  at  '214)  : 

W»'  are  imrticuhirly  int(»r«»ste<l  in  ohtaiiunjr  iiifornmtion  as  to  the  c'<)Uii>ara- 
tive  et'dnomic  effi*c'ts  on  b4>tli  ovt*rall  tohviuninuuitaitioiis  costs  and  diaries  for 
different  {.•atej,M»rit*s  of  both  i>uUli<-  and  husinrss  custoniors.  of  such  factors  as 
the  interconnect i(ai  and  us*'  of  customer-provided  facilities,  tlie  use  of  :ipi*clal- 
ized  conunon  carrier  services  in  lieu  of  coiuuion  carrii-r  private  line  services, 
the  use  of  tlat-rate  and  (.tlier  cost-insensitive  pricin;:  practici'S  for  local  exchariire 
services,  and  the  jnrisdictioDal  seimration  of  revenues  and  expenses  for  plant 
and  facilities  commonly  used  for  lH>th  intrastate  and  interstate  (including 
foreif^n )  services.  Finally,  we  are  interested  in  comparative  information  con- 
«-eruini:  any  secoii(lar\  rcononiic  costs  or  benelits  to  sjiecilic  (•ate;;orics  of  cus- 
tomers or  to  the  puhlic  at  lartrc  which  result  from  either  present  or  ;iUemative 
pricing  and  reirulatory  iM)licies  and  practices. 

An  outside  research  firm  is  currently  smnmarizino  the  volnrninnu=; 
submissions  and  pi-eseiitiiiir  tlie  ar^innents  in  a  systematic  fashion. 
That  work  will  ]v'  completed  this  snnmier  and  on  the  basis  of  it  the 
Commission  will  identify  specific  areas  where  further  reseaivh  and  or 
regulatory  changes  are  needed. 

EXECUXET — THE    SCOPE    OF    THE    SPECIALIZED    CARRIER V    ArXIIORIZATIOX 

The  final  issue  to  Ix^  mcMitioned  in  this  re\'iew  is  currently  being 
disputed  in  the  Execmiet  case.  There  has  been  almost  since  the  l^gin- 
ning  of  the  specialized  carriers  a  controversy  ovov  what  kinds  of  serv- 
ices the  new  companies  may  offer.  The  original  decision  said  only  that 
they  were  authorized  to  offer  private  line  services,  without  definmg 
what  a  private  line  service  was.  Since  that  time  the  specialized  carriers 
have  pushed  for  a  broad  definition  of  private  line  services  while  the 
est^iblished  carriers  have  argned  for  a  very  narrow  definition.  The 
latest  skirmish  arose  when  MCI.  a  specialized  carrier,  filed  a  tariff 
offerincr  Execimet  service.  Using  Execunet.  an  ^fCI  customer  may  call 
any  telephone  in  the  cities  served  from  a  phone  in  one  of  the  other 
cities  receiving  the  service.  The  local  phone  company's  system  is  used 
to  reach  a  switcher  at  MCT's  local  transmission  point  which  then 
connects  the  user  to  the  local  telephone  distribution  network  in  the 
called  city  through  the  use  of  MCI's  private  line  microwave  system. 
The  incentive  to  use  Execunet  stems  from  the  very  favorable  rates  at 
which  it  is  offered  relative  to  the  established  carrier's  charges. 

On  Jtdy  *2,  197.").  the  Commission  decided  that  MCI  would  not  be 
allowed  to  offer  Execunet  service  because  it  was  a  public  message  tele- 
phone service  rather  than  a  private  line  service  (FCC  75-700).  MCI 
appealed  this  decision  to  the  courts,  alleging  in  part  that  ex  parte 
contacts  had  occurred  during  Commission  consideration  of  the 
Execunet  tariff.  At  the  Commission's  request,  the  case  has  been  re- 
manded to  the  FCC  where  it  is  currently  pending. 
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III.  A  Look  to  the  Future 

In  a  recent  case  the  Court  of  Appeals  for  the  D.C.  Circuit  also 
reviewed  the  FCC's  record  in  common  carrier  regulation  and  con- 
cluded that : 

[T] hough  unwilling  to  impute  ill  motives  to  the  Commission,  we  are  constrained 
to  agree  with  MCI  on  the  following  point :  nine  years  should  be  enough  time  for 
any  agency  to  decide  almost  any  issue.  There  comes  a  point  when  relegating 
issues  to  proceedings  that  go  on  without  conclusion  in  any  kind  of  reasonable 
time  frame  is  tantamount  to  refusing  to  address  the  issues  at  all — and  the 
result  is  a  denial  of  justice.  (Nader  v.  FCC  — F.  2d  — ). 

The  Court  required  the  FCC  to  establish  a  timetable  to  resolve  the 
major  pending  issues,  which  is  attached  to  this  agenda  as  Appendix 
II.  A  glance  at  it  ought  to  convince  even  the  most  optimistic  that  it  is 
hardly  a  panacea.  Comparison  of  the  three  dockets  included  with  the 
cliart  on  p.  3  shows  that  numerous  unresolved  issues  are  omitted. 
Additionally,  simply  establishing  a  timetable  for  decisionmaking  does 
nothing  to  insure  that  the  results  will  be  appropriate.  The  Subrom- 
mittee  believes  that  it  is  its  responsibility  to  insure  that  FCC  decisions 
are  informed  and  well-reasoned,  as  well  as  timely.  It  believes  that  the 
recommendations  contained  in  this  section  are  a  first  step. 

Before  proceedinof  to  our  detailed  analysis  of  Avhat  needs  to  be  done, 
the  Subcommittee  should  respond  to  the  Court's  characterization  of 
the  FCC's  record.  It  is  true  that  the  delays  have  resulted  in  a  denial  of 
justice.  Certainly  all  of  the  parties  are  entitled  to  a  prompt  resolution 
of  issues  that  affect  them  so  directly.  But  it  is  also  important  to  recog- 
nize the  enormity  of  the  task  before  the  Commission.  Whatever  criti- 
cisms the  Subcommittee  may  have  of  the  current  state  of  FCC  common 
carrier  regulation,  it  is  clear  that  the  general  telephone  investigation 
ushered  in  a  vastly  improved  era  of  regulation.  There  is  a  relatively 
easy  way  to  avoid  delay.  It  is  to  sin^ply  and  literally  ignore  the  issues 
altogether,  which  is  what  the  Commission  did  up  until  the  time  of 
this  investigation. 

The  FCC  has  not  had  in  the  past,  nor  does  it  now  possess,  the  level  and 
kind  of  resources  which  would  allow  it  to  engage  in  really  informed 
and  expeditious  decisionmaking,  as  the  table  on  the  following  page 
shows.  Consequently  it  is  usually  reduced  to  the  role  of  deciding 
among  alternatives  posed  by  the  parties,  a  posture  fraught  with  dif- 
ficulties. Where  it  has  undertaken  initiatives,  it  has  frequently  been 
met  with  intransigence  from  carriers,  which  make  the  implementation 
of  these  initiatives  exceedingly  difficult.  Procedural  requirements 
which  were  adopted  to  afford  due  process  can  be,  and  are,  used  to  delay 
resolution  of  issues  when  such  is  in  the  interest  of  one  or  more  parties. 
A  good  example  of  this  is  the  delay  in  establishing  a  ceitification 
program  for  terminal  equipment.  What  the  Commission  did,  and  what 
it  had  to  do,  was  create  incentives  for  those  with  adequate  resources, 
for  example,  A.T.  &  T.,  to  provide  the  technical  basis  for  good  policy. 
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COMMON  CARRIER  BUREAU  FUNDS  AND  INDUSTRY  REVENUES:  1949-74 


Year 


Common  earn 

er  bureau 

Value  added  b' 

i  common 

obligations  > 

carriers' 

Common    - 
carrier 

As  percent 

revenues 

of  common 

GNP« 

(billions  of 

Millions  of 

carrier 

(billions  of 

In  billions 

As  a  percent 

dollars) ' 

dollars 

revenues 

dollars) 

of  dollars 

of  GNP 

1.32 

0.931 

0.07  .. 

1.43 

.868 

.06 

284.8 

4.20 

1.47 

1.65 

.819 

.05 

328.4 

4.68 

1.43 

1.74 

.774 

.04 

345.5 

5.17 

1.50 

1.87 

.705 

.04 

364.6 

5.77 

1.58 

2.07 

.713 

.03 

364.8 

5.87 

1.61 

2.30 

.785 

.03 

398.0 

6.37 

1.60 

2.59 

.818 

.03 

419.2 

6.92 

1.65 

2.79 

.886 

.03 

441.1 

7.52 

1.70 

2.93 

1.015 

.03 

447.3 

7.99 

1.79 

3.27 

1.089 

.03 

483.7 

8.77 

1.81 

3.50 

1.207 

.03 

503.7 

9.35 

1.86 

3.75 

1.342 

.04 

520.1 

9.97 

1.92 

4.02 

1.371 

.03 

560.3 

10.77 

1.92 

4.33 

1.508 

.04 

590.5 

11.63 

1.97 

4.86 

2.016 

.04 

632.4 

12.55 

1.98 

5.30 

2.122 

.04 

684.9 

13.50 

1.97 

6.04 

2.156 

.04 

749.9 

14.61 

1.95 

6.57 

2.323 

.04 

793.9 

16.02 

2.02 

7.29 

2.194 

.03 

864.2 

17.08 

1.98 

8.37 

2.436 

.03 

930.3 

19.04 

2.05 

9.04 

2.641 

.03 

977.1 

20.69 

2.12 

9.94 

3.089 

.03 

1.054.9 

22.78 

2.16 

11.25 

3.453 

.03 

1.158.0 

25.61 

2.11 

13.00 

4.765 

.04 

1.294.9 

27.79 

2.15 

14.30 

5.180 

.04 

NA  . 

1949. 
1950. 
1951. 
1952. 
1953. 
1954. 
1955. 
1956. 
1957. 
1958. 
1959. 
1960. 
1961. 
1962. 
1963. 
1964. 
1%5. 
1966. 
1967. 
1968. 
1969. 
1970. 
1971. 
1972. 
1973. 
1974. 


>  Figures  are  for  fiscal  years. 

»  Source:  Department  of  Commerce,  Bureau  of  Economic  Analysis. 

*  Feoeral  Communications  Commission  Statistics  of  communications  common  carriers.  Year  ended  Dec.  31,  1974,  p.  15 
and  p.  158. 
«  Source:  Economic  Report  of  the  President,  February  1975,  p.  249. 


Source:  Library  of  Congress,  Congressional  Research  Service,  Mar.  11,  1976. 


RATEMAKIXG   PRINCIPLES 

Section  II  of  this  agenda  shows  that  the  absence  of  established  rate- 
making  principles  has  been  a  primary  cause  of  delay  in  the  last  15 
years.  It  is  an  issue  which  originated  and  is  important  in  the  absence  of 
competition  but  which  is  much  more  visible  in  the  presence  of  com- 
petition. The  question  to  be  answered  is,  competition  or  no  competi- 
tion, what  users  of  AT&T  services  will  pay  what  prices  for  what 
service?  With  competition,  however,  it  is  not  only  the  fortunes  of 
different  classes  of  consumers  that  are  at  stake,  but  also  the  fate  of 
competitors  that  are  threatened  by  discriminatory  rates. 

Preventing  predatory  pricing  requires  the  definition  of  the  cost  of 
each  service  and  regulatory  administration  of  that  definition.  That  is, 
for  each  service  the  Commission  must  project  revenues  and  costs,  in- 
cluding the  cost  of  capital,  to  see  if  the  proposed  rates  will  be  compen- 
satory. The  Docket  1S128  proceeding  is  aimed  at  defining  the  cost  of  a 
service.  While  that  may  seem  to  be  an  easy  task,  the  Commission  has 
been  struggling  with  the  choice  between  two  fundamentally  ditferent 
versions  of  cost — fully  distributed  cost  and  long  run  incremental  cost. 
A  simple  example  will  illustrate  the  difference  between  the  two. 
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Suppose  a  telephone  company  operates  a  microwave  system  between 
two  cities  which  costs  $10  million  a  year  to  operate,  including  depreci- 
ation. Now  suppose  that  in  response  to  an  offering  of  a  new  service  by 
a  competitor,  the  carrier  learns  that,  by  adding  an  antenna  to  the 
already  existing  tower  and  a  piece  of  electronic  equipment  to  that  al- 
ready housed  in  the  associated  building,  it  can  provide  a  very  economi- 
ea:l  version  of  the  new  service.  The  additional  equipment  required  will 
cost  only  $10,000  per  year,  again  including  depreciation.  The  carrier 
proposes  to  charge  rates  that  will  cover  the  $10,000  in  additional  costs 
and  the  Commission  must  decide  if  this  is  just  and  reasonable.  Under 
the  long  run  incremental  cost  methodology,  the  additional  (incre- 
mental) cost  would  be  covered  and  the  users  of  the  other  service,  let 
us  say  it  is  a  monopoly  service,  would  not  be  "burdened" — the  pro- 
vision of  the  new  service  would  result  in  charges  that  would  be  no 
higher  than  they  would  face  were  the  new  service  not  offered.  The  fully 
distributed  cost  methodology,  however,  says  that  the  new  serWce  must 
bear  a  share  of  the  common  cost  of  land,  equipment,  buildings,  and 
personnel,  in  addition  to  the  incremental  costs  incurred  in  these  cate- 
gories.^ This  allocation  is  normally  made  based  on  relative  usage  and 
as  a  result  of  it  the  new  service  bears  a  portion  of  the  $10  million  that 
represents  common  costs  (for  example,  the  tower).  Notice,  however, 
that  even  if  the  carrier  charges  a  price  below  fully  distributed  cost 
the  users  of  the  monopoly  service  are  better  off — part  of  the  common 
costs  are  covered  by  the  new  service — as  long  as  the  price  is  above  long 
run  incremental  cost. 

In  practice  the  dispute  is  far  more  complicated  than  this,  but  the 
example  does  serve  to  illustrate  the  nature  of  the  two  methodologies. 
There  are  many  difficult  theoretical  problems  involved  with  the  long 
run  incremental  cost  approach,  but  it  does  reflect  the  prevailing  think- 
ing of  neoclassical  economists.  A  principle  justification  for  competition 
is  that  it  results  in  the  provision  of  goods  and  services  at  the  lowest 
possible  cost.  If  reliance  on  fully  distributed  costs  prevents  that  result, 
as  many  argue  it  does,  an  important  advantage  of  competition  is  lost. 

Returning  to  Docket  18128,  the  Chief  of  the  Common  Carrier  Bureau 
recently  issued  a  Recommended  Decision  in  which  fully  distributed 
cost  Method  1  is  favored  as  the  ratemaking  standard  to  be  employed 
by  the  Commission.  Based  on  these  costs,  the  carrier  would  be  com- 
pelled to  equalize  rates  of  return  for  all  services.  If  this  recommenda- 
tion is  adopted.  A.T.  &  T.  believes  that  it  should  be  forced  to  raise  its 
rates  for  many  competitive  services,  in  some  cases  quite  substantially. 
The  table  on  the  following  page  w^as  prepared  by  the  Bell  System  to 
show  what  it  feels  the  necessary  increases  would  be. 

In  vigorously  opposing  the  Recommended  Decision,  A.T.  &  T. 
argues  the  following : 

No  business,  regulated  or  niireffiilated,  uses  a  rigid  FDC  approach  in  setting 
prices  for  its  goods  and  services.  They  do  not  use  FDO  because  it  cannot  tell  them 
what  it  costs  to  provide  a  product  or  service,  whether  it  will  sell  or  not  at  the 
price  indicated,  what  the  profit  to  the  firm  would  be.  what  price  will  yield  th^ 
optimal  volume  of  business,  or  any  of  the  other  inforniuti(m  relevant  to  sound 
business  and  economic  pricing. 

A  going  business  with  more  than  one  product  or  service  to  sell,  in  deciding 
whether  to  offer  a  new  service,  will  ask  a  threshold  question  "Will  my  business 


iThe  subcommittee  does  not  Intend  to  discuss  problems  associated  with  particular  FDC 
methods,  although  the  logic  of  some  of  them  escapes  It. 
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be  better  ofT  by  olTeriii;:  the  service,  or  not?"  An  FI)(^  apjiroach  cannot  provide 
an  answer  to  that  (piestion  since  it  is  no  more  tban  an  arbitrary  allocation  of 
historical  costs.  Tecbnicpies  sncb  as  the  h)n^'  run  incremental  analyses  established 
as  beiu^  economically  sound  by  the  record  in  this  proceedint;,  are  the  only  tech- 
niques which  can  answer  such  a  (luestiou. —  (lA'tter  of  Mar.  11),  I'JTG,  to  Richard 
E.  Wiley  from  James  R.  RillinKsley,  ]).  2. ) 

INITIAL  REVENUE  INCREASES  NEEDED  TO  ACHIEVE  9.5  PERCENT  EARNINGS  RATIO  USING  FDC  METHOD  I 

(12-MO  PERIOD  ENDING  SEPT.  30,  1975)  » 

[Dollar  amounts  in  millions) 


Category  or  subcategory 

Revenue 

level  under 

existing 

rates 

Revenues  to 

achieve  a 

9V<  percent 

FDC  method  I 

return 

Required 
revenue 
increase 

Percentage 
increase 
required 

Television  program: 

Transmission  services 

$63. 4 

39.0 

17.2 

5.3 

1.8 

21.4 
.5 

413.5 
302.  2 
33.0 
19.0 
65.8 
383. 6 
16.0 
40.0 

$103.0 

41.0 

36.9 

21.6 

3.4 

31.8 
3.9 

522.2 
345.1 
45.5 
34.0 
103.3 
409.2 
20.4 
62.1 

$39.6 

2.0 

19.7 

16.3 

1.6 

10.4 
3.4 

108.8 
42.9 
12.5 
15.0 
37.6 
25.6 
4.4 
22.1 

62.4 

Full-time  TV 

Part-time  (occasional)  TV 

5.1 
114  5 

Public  broadcasting  service 

307.5 

Other  educational  TV 

85  1 

Audio 'radio  program: 
Transmission  services 

48  5 

National  Public  Radio 

Private  line  teleptione: 

Grade  services. 

2000  3000  ctiannels 

686.5 

26.3 
14.2 

CCSA  s>vitching. 

SCAN-AUTOVON  (U.S.  Government) 

Private  line  teletypewriter  services 

37.8 
78.9 
57.1 

Telpaki 

Teletypewriter  channels 

6.7 
28.0 

Other:  (e.g.,  leases  to  other  carriers) 

55.2 

»  Based  on  FDC  study  for  this  period  the  results  of  which  were  submitted  to  the  Commission  in  connection  with  A.T.  &  T. 
transmittal  No.  12497,  dated  Jan.  29, 1976  (see  cost  data  vols.  1  and  5).  These  results  do  not  reflect  certain  private  line  rate 
changes  made  under  transmittal  No.  12497,  that  became  effective  Feb.  29,  1976,  nor  the  tariff  revisions  under  transmittal 
Nos.  12493  and  12496,  that  were  flied  to  be  effective  on  Mar.  22,  1976,  and  Mar.  28,  1976,  respectively. 

J  Assumes  continuation  of  the  TELPAK  offering,  but  at  a  higher  rate  level.  The  conclusion  in  the  recommended  decision 
that  "bulk  TELPAK"  should  be  eliminated  would  require  considerably  greater  increases  for  TELPAK  customers. 

Source:  Brief  of  Bell  System  Respondents  in  Support  of  Exceptions  to  the  Recommended  Decision"  in  Docket  No. 
18128,  Mar.  19,  1976,  p.  11. 

Tlie  Subcommittee  believes  that  the  Recommended  Decision's  result 
was  larirely  dictated  by  the  constraints  of  an  inadequate  reirulatorv 
program,  although  it  recognizes  the  theoretical  problems  associated 
with  a  long  run  incremental  cost  approach. 

Tlie  Subcommittee  views  this  as  a  potentially  dangerous  situation. 
A.T.  &  T.  has  ])ointcd  out  that  one  possible  outcome  of  the  current 
shift  toward  competition  is  that  the  virtues  of  either  competition  or 
reguhited  monopoly  will  be  lost  to  the  disadvantages  of  a  hybrid — ad- 
ministered competition  or  market  division.  Put  another  way,  it  argues, 
that,  whatever  the  merits  of  competition  in  principle,  inadequate  im- 
pleinentation  of  these  policit^s  will  result  in  a  foi-m  of  competition 
which  benefits  no  one.  Precisely  this  danger  exists  in  the  area  of  rate- 
making  principles. 

Review  of  the  Recommended  Decision  suggests  that  the  long  run 
incremental  cost  approach  was  rejected  priniai-ilv  because  of  prac- 
tical proi)lems  with  its  application." A.T.  &  T.  was  responsible  for  pro- 
posing the  long  run  incremental  cost  approach  but  the  Commission 
identified  problems  with  the  way  A.T.  &  T.  proposed  to  implement  it. 

Tlie  long  run  incremental  cost  of  a  commiinirations  service  is  ex- 
ceedingly difficult  to  establish  in  principle,  and  impossible  for  the  FCC 


to  identify  with  its  current  data  and  analytical  resources.  Returning  to 
the  two  service  example,  the  long  run  incremental  cost  standard  would 
rely  on  an  estimate  of  what  the  new  service  would  cost,  in  addition  to 
the  costs  incurred  for  the  provision  of  the  other  service.  While  it  is 
true  that  this  is  the  soit  of  calculation  which  should  form  the  basis  for 
rational  business  decisionnuiking,  it  would  be  extremely  easy  for  the 
regulated  carrier  interested  in  forcing  its  competitors  out  of  the  mar- 
ket to  mask  the  true  incremental  cost  of  the  monopoly  service,  if  indeed 
he  knows  what  it  is.  This  could  be  done  by  attributing  costs  that  are 
lea-lly  associatetl  wTith  tlie  mcremental  provision  of  the  competitive 
service  either  to  common  costs  or  to  the  monopoly  service,  so  that  the 
additional  cost  of  providing  the  competitive  service  would  appear  to 
be  very  small.  In  view  of  the  fact  that  the  FCC's  efforts  to  oversee 
lull's  *GOst  accounting  are  extremely  limited,  it  is  doubtful  that  the 
Commission  could  identify  such  practices.  In  fact,  the  present  account- 
ing system  administered  by  the  FCC  is  so  defective  that  it  would  be 
impossible  to  detect  this  kind  of  behavior  even  retrospectively.  The 
accounts  do  not  segregate  costs  by  service,  so  that  even  the  estimates  of 
fully  distributed  costs,  such  as  the  seven  way  cost  study  mentioned 
above,  have  had  to  be  derived  from  special  studies  conducted  by  the 
Bell   system. 

Additionally,  adoption  of  a  long  run  incremental  cost  approach  re- 
quires that  the  regulatory  agency  be  able  to  project  revenues  by  service 
so  that  this  information,  together  w^ith  projected  costs  by  service,  can 
be  used  in  a  test  for  '^burden."  The  FCC  currently  lacks  this  capability. 
Without  it,  the  Commission  is  forced  to  rely  on  the  projections  of  the 
carrier. 

Having  explained  why  the  Eecommended  Decision  in  this  case  was 
probably  inevitable,  the  Subcommittee  wants  to  stress  that  it  does  not 
see  it  as  an  acceptable  long  range  policy.  Unfortunately,  the  period 
since  the  filing  of  the  original  TELPAK  tariff  has  seen  little  in  the 
way  of  progress  toward  a  situation  in  which  the  Commission  would 
be  able  to  adopt  sound  ratemaking  principles.  ^Miile  the  dangers  asso- 
ciated wdth  this  may  have  been  manageable  in  the  past,  and  are  prob- 
ably manageable  for  the  short  term  future,  they  are  not  so  in  the  long 
run.  To  stress  again,  the  need  for  this  capability  is  critical  to  the 
Commission's  regulatory  program  regardless  of  the  existence  of 
competition. 

The  Suhcommittee  will  treat  as  its  first  pnority  in  oversight  the 
rapid  establishment  of  sound  ratemaking  principles  and  a  program 
insunng  that  they  a;re  adhered  to  by  the  carriers. 

To  realize  this  goal  the  following  commitments  will  be  required  : 

(1)  There  is  need  for  further  work  on  the  broad  principles  under 
which  rate  structures  will  be  reviewed  by  the  FCC.  The  Subcommittee 
has  been  informed  by  the  Office  of  Telecommunications  Policy  that  the 
National  Science  Foundation  is  currently  considering  a  very  extensive 
study  of  cost  allocation  principles  for  multiproduct  telephone  com- 
panies (see  Appendix  III).  Assuming  that  this  effort  goes  forward, 
there  is  no  need  for  duplicate  work  %  the  FCC,  although  the  Sub- 
committee expects  that  the  Commission's  participation  in  the  study 
will  be  extensive ; 

(2)  There  is  a  need  for  a  thorough  revision  of  the  FCC's  Uniform 
Svstom  of  Accounts.  As  has  been  said,  the  current  accountinor  svstem 
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does  not  allow  tlio  Commission  to  identify  costs  by  sorvice,  no  matter 
wluit  the  dolinition  of  cost.  This  summer  the  Commission  will  receive 
recommendations  from  a  consultant  on  how  the  Uniform  System  of 
Accounts  should  be  revised  so  that  cost  information  by  service  will 
be  readily  available.  The  FCC  proposes  to  be^dn  considering  these 
recommendations  durinir  the  comiuir  year,  but  analysis  indicates  that 
it  will  be  some  time  before  the  FCC  has  a  satisfactory  accounting 
system  in  operation.  The  Subcommittee  intends  to  insure  that  this 
elfort  pro(XH'ds  as  rapidly  as  possible ; 

(;])  In  order  to  make  sound  and  timely  decisions  on  rates,  the  Com- 
mission must  be  able  to  project  demand  and  cost  by  service,  including 
the  cost  of  capital,  on  a  continuing  basis.  In  an  etfort  to  do  this  the 
Commission  told  the  subcommittee  of  plans  for  a  program  of  continu- 
ing and  prospective  surveillance.  This  new  program  is  planned  be- 
cause the  Commission  recognizes  the  inadequacy  of  trying  to  make 
these  determinations  within  rate  cases.  If  th.e  progi^am  is  successful  it 
will  be  a  major  step  toward  reducing  regulatorv  lag  and  will  at  the 
same  time  contribute  substantially  to  the  Commission's  ability  to  en- 
gage in  sound  decisionmaking.  Unfortunately,  however,  the  subcom- 
mittee's investigation  shows  that  the  program  is  at  present  little  more 
than  a  worthwhile,  concept.  The  program  has  no  organizational  exist- 
ence other  than  being  a  part  of  the  responsibility  -assigned  to  various 
branches  of  the  Common  Carrier  Bureau.  The  1976  budget  estimates 
proposed  a  "paper'*  reallocation  of  only  22  positions  to  the  effort.  In 
view  of  the  small  number  of  persons  involved,  however,  and  the  lack 
of  any  organizational  focus  for  the  program,  the  subcommittee  is  not 
satisfied  that  it  will,  as  currently  proposed,  be  sufTicient.  The  subcom- 
mittee intends  to  the  Commission  for  more  detailed  information  on 
its  plans  for  this  program  because  its  early  implementation  is  extrem- 
ely important. 

AX    ALTERNATIVE    APPROACH 

An  alternative  to  the  direct  administration  of  ratemaking  standards 
as  a  means  of  preventing  predatory  pricing  is  to  structure  the  involve- 
ment of  the  established  carriers  in  competitive  fields  in  such  a  wa}^  that 
the  dangers  will  be  minimized. 

Such  an  approach  is  suggested  in  the  Dataspeed  40  decision  de- 
scribed above.  A  similar  proposal  was  made  at  the  subcommittee  hear- 
ings for  the  terminal  equipment  field  by  ^Ir.  Bernard  Strassburg,  a 
former  Chief  of  the  Common  Carrier  Bureau.  The  suggestion,  which 
would  involve  supply  of  terminal  equipment  on  an  unregulated  basis 
by  a  separate  subsidiary  of  the  carrier,  was  supported  in  principle  by 
the  Ignited  Telephone  Company  witnesses.  Additionally,  Chairman 
Wiley  alluded  to  a  "carrier's  carrier'  approacli  in  the  intercity  market 
as  worth  exploring,  although  he  did  not  elaborate. 

The  Subcommittee  believes  that  the  Commission  should  undertake 
further  efforts  to  develop  its  thinking  in  this  area.  A  ]M-ol)lem.  of  coui-se, 
is  that  this  might  require  adjustments  outside  of  the  Commission's 
control,  modification  of  the  A.T.  &  T.  consent  decree  for  example.  The 
Subconmiittee  would  like  the  Commission  to  repoit  to  it  as  soon  as 
possible  on  any  such  changes  that  it  l^olieves  would  be  desirable.  The 
Subcommittee  sugirests  that  this  could  appropriately  be  preceded  by  a 
formal  inquiry  in  this  area. 
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Even  if  this  effort  to  identify  and  implement  needed  structural  re- 
forms were  to  be  successful,  there  is  still  the  need  for  the  Commission 
to  have  a  sound  ratemaking  program.  At  the  very  least  the  Commis- 
sion will  have  to  retain  authority  over  monopoly  service  rates.  This 
program  must  go  beyond  the  simple  prescription  of  a  rate  of  return 
to  the  approval  of  rates  for  individual  services  and  so  the  need  for  the 
steps  outlined  above  would  not  be  avoided. 

INTERIM   RATEMAKING  PRINCIPLES 

The  Subcommittee  believes  that  it  will  be  some  tim.e  before  the  FCC 
will  be  able  to  complete  the  steps  outlined  above.  For  example,  OTP 
does  not  foresee  the  submission  of  the  cost  allocation  study  until  fiscal 
year  1978.  An  important  question  exists  as  to  what  approach  should 
be  pursued  by  the  FCC  in  the  interim.  The  Subcommittee  feels  tliat 
it  may  be  unwise  to  rigidly  rely  on  the  approach  suggested  by  the 
Common  Carrier  Bureau  in  the  Recommended  Decision  for  the  in- 
terim period.  While  it  may  be  acceptable  to  establish  fully  distributed 
cost  as  a  point  of  reference,  the  Subcommittee  believes  that  the  carriers 
should  be  allowed  to  make  a  case  for  lower  rates  on  the  grounds  that 
they  will  result  in  a  greater  contribution  to  common  costs  and  there- 
fore benefit  all  users.  Such  a  showing  could  be  made  according  to 
the   criteria   traditionally   employed    for   justifying   discrimination 
among  "like''  communications  services  (see  p.  4  above).  In  the  Sub- 
committee's view  these  criteria  implicitly  reflect  an  incremental  ap- 
proach. The  experience  gained  with  incremental  ratemaking  as  a  result 
of  this  interim  policy  would  be  very  useful  to  the  Commission  in  its 
attempts  to  implement  sound  ratemaking  principles  in  the  future. 
Again,  the  Commission  should  clearly  place  the  burden  of  proof  on 
the  carrier  to  show  that  the  increased  contribution  will  occur. 

REQUIRING   EFFICIENT  OPERATION 

Proposed  Findings  in  the  Phase  II  inquiry  into  the  appropriate- 
ness of  the  A.T.  &  T.  rate  base  and  operating  expenses  have  recently 
been  submitted  to  the  Administrative  Law  Judge.  The  Commission 
has  committed  itself  to  issuing  a  final  decision  within  6  months  of 
the  initial  decision.  The  Subcommittee  will  reserve  judgement  on  the 
value  of  this  efi'ort  until  the  final  decision  has  been  issued.  However, 
it  does  seem  appropriate  to  observe  that  formal  inquiries  exceeding 
10  years  in  length  do  not  appear  to  be  a  satisfactory  way  of  dealing 
with  this  issue  on  a  continuing  basis.  The  Subcommittee  takes  it  that 
the  Commission  agrees  since  this  function  has  recently  been  reassigned 
to  the  continuing  and  prospective  surveillance  program.  But  the  Com- 
mission's plans  for  that  program  have  been  exceedingly  vague.  Insur- 
ing that  the  rate  base  and  expenses  of  the  carrier  are  not  inflated  due 
to  inefficient  operation  is  extremely  important  to  the  efi'ort  to  keep 
telephone  rates  as  low  as  possible.  At  the  hearings  to  be  held  subse- 
quent to  the  release  of  this  agenda,  the  Subcommittee  will  ask  the 
Commission  for  its  detailed  plans  in  this  very  important  area. 

Two  issues  merit  specific  mention  here  because  of  the  direct  impact 
which  they  have  on  the  cost  of  interstate  services :  depreciation  prac- 
tices and  separations  procedures. 
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The  problems  associated  with  separations  prorcdurrs  have  been 
alluded  to.  In  addition,  niueh  of  tlie  clainie<l  impact  of  competition 
results  from  shifts  of  revenue  requirements  from  the  inlei-state  to  the 
state  jurisdictions.  Tliere  has  been  a  need  for  a  tliorouL'h  invest i (ration 
of  separations  for  some  time,  but  the  atlvent  of  competition  makes  it 
desirable  for  tliis  elFort  to  proceed  immediately  and  expeditiously. 

Similarly,  attention  has  been  focused  on  depreciation  practices  by 
the  new  policies  allowinjj:  competition.  Currently,  depreciation  rates 
are  set  by  tlie  FCC  a  fter  three-way  consultations  amon<i^  the  F(^C,  state 
commissions,  and  A.T.  &.  T.  The  cai'rier  claims  that  pressure  from 
state  commissions  to  lioUl  depreciaticm  I'ates  to  unjustified  low  levels 
has  hampered  their  ability  to  introduce  innovations  and,  as  a  result, 
lias  ^iven  their  competitors  an  unfair  advanta<re.  Whatever  the  cause, 
the  era  of  rapid  innovation  in  which  the  common  carrier  industry 
finds  itself  suggests  the  need  for  a  thorough  review  of  depreciation 
practices. 

rrvE\T:xTiXG  excess  profits 

Dr.  Kahn  lias  made  the  following  observation  on  tlie  behavior  of 
regulatory  agencies : 

Manifestly,  the  operating  expenses  and  capital  outlays  of  public  utility  com- 
panies are  by  far  the  most  important  component  of  their  rate  levels,  on  the  one 
hand,  and  the  etficiency  with  which  they  make  use  of  society's  resources  on  the 
other.  Therefore,  in  terms  of  their  quantitative  importiince,  it  would  be  reason- 
able to  exix}ct  regulatory  commissions  to  give  these  co.^ts  the  major  ])art  of  their 
attention.  But  in  fact  they  have  not  done  so;  they  have  given  their  principal 
attention  instead  to  the  limitation  of  profits  (op.  cit..  p.  29). 

The  Subcommittee's  review  of  the  FCC's  record  supports  tliis  gen- 
-eralization.  The  Subconnnittee  does  not  wish  to  imply  that  holding 
profits  to  a  reasonable  level  is  unimportant.  But  it  also  believes  this 
etTort  should  be  kept  iji  perspective.  It  is  irrelevant  to  the  consumer 
whether  his  phone  bill  goes  up  because  profits  increase  or  because 
expenses  increase.  The  effect  is  the  san^e.  The  Subcommittee  has  made 
some  tentative  suggestions  as  to  how  rate  of  return  regulation  might 
be  improved,  but  they  are  highly  tentative,  and.  in  any  case,  the  FCC 
appears  to  be  improving.  Also,  employing  the  Subcommittee's  sug- 
gestion of  examining  the  trend  of  the  ratio  between  market  value  and 
book  price  of  equity  suggests  that  the  FCC  has  not  done  badly  in  this 
area  in  recent  years.  IIow  much  of  this  is  due  to  conscious  decisions 
by  the  Commission  and  how  much  to  regidatory  lag  in  difficult  times 
is  unknown  to  the  Subcommittee.  It  intends  to  exercise  continuing  over- 
sifiit  in  this  area. 

ILPv.    704  7:   THE   COMMON   CARKIKR   TARIFF   BILL 

II.Iv.  7047,  a  bill  which  was  prepared  by  the  FCC  in  response  to  a 
request  from  the  Subcommittee's  chairman,  was  considered  at  last 
fall's  hearings.  The  bill  wouhl — 

Increase  the  notice  period  for  tai-ilT  filing  from  •'''0  to  00  days: 

Inci-ease  tlie  suspension  period  allowed  the  Commission  while  it  is 
consirlerin<r  the  taritt'  proposal  from  -\  months  to  0  montlis;  and 

Allow  the  Commission  to  grant  a  tariff  projwsal  in  part. 

Authority  to  permit  the  FCC  to  grant  partial  authorizations  ap- 
pears relatively  uncontroversial.  Tariff  filings  often  involve  many 
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specific  rate  changes,  some  of  which  are  uncontroversial.  It  would 
appear  desirable  to  the  Subcomiriittee  to  allow  the  clearly  justilied 
portions  of  the  tariff  to  go  into  effect  immediately. 

Increases  in  the  time  periods  for  notice  and  suspension  are  more 
questionable.  In  view  of  the  Subcommittee's  review  of  the  Commis- 
sion's past  performance,  the  difference  between  3  months  and  9  months 
seems  relatively  meaningless.  As  a  former  Chief  of  the  Common  Car- 
rier Bureau  pointed  out  at  our  hearings,  however,  it  does  not  ap[)ear 
realistic  to  expect  the  Commission  to  complete  all  hearings  witliin  the 
currently  allowed  3-month  period.  As  a  result,  tariffs  have  gone  into 
effect  which  are  later  found  to  be  unjustified,  sometimes  with  adverse 
impact  on  customers  and  competitors.  The  accounting  order  provision 
of  the  current  law,  which  allows  the  Commission  to  order  carriers  to 
maintain  accounts  that  would  allow  refunds  if  the  Commission  later 
found  tariff  increases  to  be  unreasonable,  cannot  protect  against  harm 
from  decreases  or  unjustified  internal  rate  adjustments.  Furthermore,, 
the  Commission  has  demonstrated  extreme  reluctance  to  order  refunds. 

The  carriers  who  appeared  at  the  hearings  argued  that  the  provi- 
sion would  lead  to  regulatory  lag.  In  view  of  the  fact  that  the  Docket 
2037G  rate  case,  which  was  expedited  by  the  Commission,  took  IQi/o 
months  to  complete,  it  is  difficult  to  the  Subcommittee  to  see  how  in- 
creasing the  suspension  period  from  3  to  9  months  would  cause  regu- 
latory lag.  In  fact,  a  case  could  be  made  that,  by  granting  the  Com- 
mission a  more  realistic  time  period  to  complete  its  work,  it  might 
have  more  of  an  incentive  to  do  so  in  a  timely  fashion. 

Eealistically,  the  bill  does  little  to  shorten  the  time  required  to  dis- 
pose of  a  rate  case.  The  Subcommittee  believes  that  the  Commission 
should  complete  all  rate  cases  in  9  months  and  less  than  9  months  in 
m.ost  cases.  Therefore  the  Subcommittee  will  make  very  clear  to  the 
Commission  in  approving  this  suggestion  and  in  subsequent  over- 
sight that  it  expects  the  FCC  to  dispose  of  ail  rate  cases  within  9 
months.  In  order  to  do  this  the  Commission  will  have  to,  as  it  appar- 
ently recognizes,  resolve  in  advance  many  of  the  issues  which  are  liis- 
torically  argued  within  major  rate  cases.  This  is  one  of  the  stated 
purposes  of  the  prospective  and  continuing  surveillance  program  and 
the  Subcommittee  expects  the  Commission  to  show  that  they  are  ac- 
complishing its  purpose.  Furthermore,  the  Commission  must  detail 
more  specifically  than  it  has  in  the  past  the  showinir  required  of  a 
carrier,  rather  than  negotiating  on  an  ad  hoc  basis  in  each  case,  as  is 
currently  being  done  for  example  in  the  DDS  case.  Finally,  the  Com- 
mission must  consistently  require,  as  it  sometimes  has  not  done  in  the 
past,  that  the  burden  of'proof  be  placed  on  the  carrier  proposing  the 
tariff,  as  the  statute  provides.  The  Subcommittee  expects  the  Coni- 
mission  to  unequivocally  reject  a  tariff  which  has  not  been  justified 
within  the  9  month  period. 

IV.    SU3IMARY   AXD    CoNCLUSIOXS 

Common  carrier  regulation  in  this  country  is  at  a  critical  stage. 
After  decades  of  neglect  by  federal  regulators  the  FCC  began  in  the 
mid-1960's  to  establish  the  parameters  of  a  meaningful  regulatory 
program.  That  effort  has  been  halting,  controversial,  and  glacially 
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slow.  Decisions  mado  by  the  FCC  to  allow  competition  with  the  estab- 
lished carriers  in  some  areas  of  their  business  have  focused  attention 
on  the  inadeiiuacies  of  FCCy  re<j^ulati()ns  without  in  any  way  alFectin^ 
the  need  for  improvement.  Competitors  have  brou^^ht  into  sharp  relief 
the  absence  of  sound  ratemakin*;  [)rincii)les,  to  mention  one  example. 
ImprovemiMit  recpiircs  hotli  the  will  jind  llu*  uieans  to  iniproNc  '[]\o 
Subcommittee  is  hopeful  that  the  expressed  comuiitment  of  several 
FCC  Commissioners,  in  addition  to  sustained  and  ellective  oversij^ht 
on  our  part,  will  result  in  a  willin^jness  by  the  FCC  to  deal  thoroughly 
and  expeditiously  with  the  many  important  issues  before  it.  The  Sub- 
connnittee  will  demonstate  in  this  a^eiuhi  a  commitment  to  provide 
the  FCC  with  adecpiate  resources.  Given  this,  the  Subconunittee  will 
hold  the  FCC  more  accountable  for  its  ])crformance  than  it  has  m 
the  i)ast. 

rKlISONXKI.    NKKDS 

The  improvements  in  common  carrier  regulation  which  the  Sub- 
committee has  suggested  place  a  heavy  burden  on  the  FCC,  and  its 
Common  Carrier  Bureau  in  particular.  There  is  widespread  recogni- 
tion that  the  resources  of  the  Common  Carrier  Bureau  are  inadequate?. 
0MB  has  been  unsympathetic  to  requests  for  personnel  increases, 
Iiowever,  and  currently  the  President  has  imposed  a  personnel  freeze 
which  applies  to  the  Commission.  It  may  be  politically  expedient  to 
reject  what  can  be  viewed  as  bureaucratic  aggrandizement,  but  this  at- 
titude is  particularly  unfortunate  given  the  present  state  of  the  Com- 
mission's regulatory  program.  The  FCC  has  adopted  policies  in  the 
common  carrier  field  which  are  substantially  in  line  w^ith  the  positions 
of  the  White  House.  But,  as  the  Subcommittee  has  pointed  out,  how- 
ever appropriate  policies  may  be,  poor  implementation  can,  and  fre- 
quently does,  have  disastrous  consequences.  It  would  be  unfortunate  if 
the  FCC's  current  policies  allowing  competition  were  to  degenerate 
into  a  cartelization  of  the  market  because  the  Commission  lacked  the 
resources  to  do  otherwise. 

The  Subcommittee  does  not  wish  to  simply  throw  money  and  per- 
sonnel at  the  FCC.  However,  it  does  not  appear  that  0MB  will  pro- 
vide the  Subconunittee  with  an  assessment  of  the  personnel  needs  of 
the  Conunon  Carrier  Bureau,  so  it  will  seek  funds  for  an  independent 
assessment  of  the  Bureau's  personnel  needs  by  an  outside  consultant. 
It  is  the  Subcommittee's  belief  that  this  will  provide  the  Congress 
with  a  reliable  assessment  of  the  personnel  needs  of  the  Common 
Carrier  Bureau  which  can  be  used  as  a  basis  for  future  appropria- 
tions. Certainly  it  is  at  least  conceivable  that  the  consultant  will  find 
the  existing  resources  to  Iw  adequate  if  they  were  elliciently  used. 

For  the  interim,  the  Subcommittee  will  recommend  modest  in- 
creases in  policy  making  personnel  for  the  Common  Carrier  Bureau. 
The  Subcommittee  is  aware  that  the  Bureau  believes  it  needs  addi- 
tional applications  processors  as  well,  but  it  has  not  been  satisfied  as 
yet  that  additional  resources  for  this  purpose  would  be  used  efficiently. 
In  particular,  there  appears  to  be  a  tendency  to  rely  on  professionals 
to  complete  what  are  essentially  clerical  tasks.  The  Commission  will 
be  given  an  opportunity  to  correct  either  this  situation  or  the  Subcom- 
mittee's impression  of  it  during  oversight  hearings.  If  it  is  successful. 
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the  Subcommittee  will  also  recommend  additional  personnel  in  this 
area. 

POLICY   PLANNING 

It  is  obvious  that  the  effort  to  improve  common  carrier  regulation 
requires  a  great  deal  of  policy  planning  and  supporting  research.  The 
Commission,  under  substantial  prodding  by  the  Congress,  has  been 
gradually  improving  its  ability  to  engage  in  policy  planning.  The 
Office  of  Plans  and  Policy  has  an  engineer  and  an  economist  whose 
primary  area  of  expertise  is  common  carrier  regulation.  They  are 
currently  overseeing  the  following  studies  on  common  carrier  issues : 

(a)  The  Uniform  System  of  Accounts  study  mentioned  above  cost: 
$126,000; 

(h)  The  study  to  summarize  and  analyze  docket  20003  submissions 
mentioned  above :  $01,000 ;  and 

(c)  All  industry  structure  study  dealing  principally  with  the  rela- 
tionship of  Western  Electric  and  A.T.  6c  T.  and  economy  of  scale 
issues :  $106,000. 

The  research  budget  of  the  Commission  is  small.  Only  $350,000  has 
been  requested  for  contractual  research  studies  in  fiscal  year  1977.  This 
will  be  administered  by  a  staff  of  10  (10  person  years  for  $258,609). 
The  Subcommittee  views  this  amount,  which  is  for  work  in  all  areas 
of  the  Commission's  activities,  not  just  common  carrier  regulation,  to 
be  extremely  inadequate  in  view  of  the  following  pressing  needs : 

(a)  Kesearch  support  is  needed  to  investigate  the  structural  issues 
in  the  common  cari-K^r  iield  which  have  been  outlined  above.  The  re- 
search results  would  be  an  integral  part  of  efforts  to  adopt  ground 
rules  for  full  and  fair  competition  and  recommendations  which  the 
Subcommittee  has  asked  the  FCC  to  make  to  it  on  this  subject.  Related 
to  this  is  the  question  of  convergence  between  communications  and 
data  processing  technologies.  The  Dataspeed  40  decision  indicates  the 
need  for  rev^sitation  by  the  Commission  of  its  fundamental  policies  in 
this  area ; 

(b)  The  economic  impact  inquiry.  Docket  20003,  is  expected  to  gen- 
erate the  need  for  substantial  additional  research  on  selected  issues  re- 
lating to  the  introduction  of  competition.  In  particular,  a  thorough  in- 
vestigation of  separations  policy  would  appear  highly  desirable  in 
view  of  the  fact  that  much  of  the  claimed  impact  of  competition  will 
result  from  a  shift  of  cost  assignment  among  jurisdictions.  There  has 
been  a  need  for  a  thorough  investigation  of  separations  for  some  time, 
but  the  advent  of  competition  makes  it  desirable  for  this  effort  to  pro- 
ceed more  expeditiously. 

(c)  Finally,  there  is  a  need  for  substantial  improvement  in  the 
Commission's  ability  to  project  demand  and  cost  by  service.  The  Com- 
mon Carrier  Bureau  has  begun  an  effort  in  this  direction,  but  the  Sub- 
committee believes  that  substantial  outside  research  support  would  be 
extremely  helpful. 

The  Subcommittee  will  recommend  to  the  Appropriations  Commit- 
tee that  an  additional  $500,000  be  made  available  for  outside  contrac- 
tual studies  in  the  coming  fiscal  year.  Tlie  Subcommittee  expects  this 
money  to  be  used  in  the  areas  it  has  outlined  above. 
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ExcFrrr  from  Ma.tor  Matters  Before  the  Commission, 
Submitted   Annually  to  the   Congress   ky   the   FCC 

CC-70-3 — A.T.  &  T.  RATE  CASE — DOCKET   lOl'JO 

Tsfiur.— An  investitration  into  A.T.  &  T.  changes  for  interstate  telephone  serv- 
ice, including  level  of  expenses  and  rate  base. 

Di.s'-u.ssion. — This  rate  proceed in.i;-  involves  two  ])hases.  The  Commission  re- 
leased its  decision  in  Phase  I  on  N(»vember  212.  11)4  2,  approving  an  8.;j7o  rate 
of  return  and  permitting  A.T.  &  T.  to  raise  its  interstate  rate  earnings  by  .$145 
million  annually  to  achieve  that  rate  of  return  (a  modification  of  that  rate  of 
return  is  being  considered  in  Docket  20370,  CC-75-2).  Those  increases  are  sub- 
ject t(»  accounting  procedures,  possible  refunds  and  further  hearings  in  Phase 
II  of  the  proceeding. 

Phase  II :  A  comprehensive  review  is  nearing  completion  on  the  appropriate- 
ness of  the  Bell  System's  claims  with  respeet  to  such  matters  as  the  level  of  ex- 
penses, the  rate  base,  tbe  MTS  rate  structure,  and  the  relationship  of  Western 
Electric  to  the  Bell  System  including  the  impact  of  that  relationship  on  inter- 
state revenue  requirements.  Tl)e  proceeding  is  the  responsibility  of  a  special  Task 
Force  which  has  beeu  created  within  the  Common  Carrier  Bureau  of  the 
Commission. 

Xecrssanj  action  before  completion. — Proposed  findings  by  the  Common  Car- 
rier Inireuu  Task  Force  are  due  in  February  1070.  An  initial  decision  by  the 
Administrative  Law  Judge  is  scheduled  for  September  107G  with  a  liiial  Com- 
mission decision  anticipated  by  April  1977, 

CC-71-1 COMSAT    RATE    CASE^DOCKET    16070 

l8.9ur. — An  inve.stigatiou  Into  the  Communications  Satellite  Corporation's  earn- 
ings, rate  levels  and  rate  structure. 

Discv't.fio'n. — TJiis  proceeding  was  initiated  to  determine  whether  the  charges, 
classific-ilions.  regulations  and  practices  conrnined  in  the  Communications  Satel- 
lite Corporation's  tariffs  are  unju«t  and  unrea'^onable  or  discriminatory.  The 
in-oceeding  was  not  actively  i»ursued  until  1072.  becau'^e  of  tbe  laek  of  operating, 
financial  and  institutional  data  wliich  was  essential  to  a  proi)er  investigation 
<!f  the  issues  posed  by  Comsat's  tariff.  Hearings  have  been  in  active  progress  since 
1072.  In  addition  to  Comsat,  the  Department  of  Defense  and  other  users  of  satel- 
lite services  have  participated  in  the  hearings.  A  Commis^iion  final  deeision  in 
tins  case,  relensed  on  December  4.  1075.  ordered  Comsat  to  file  tariff  rate  revisions 
desianaed  to  achieve  a  rate  of  return  on  rate  base  devoted  to  INTELSAT  opera- 
tions not  in  excess  of  10.8  percent.  The  level  of  return  may  inerease  to  11.8  per- 
cent, provided  this  is  aehieved  throutrh  internal  operating  efilciencies  and  not 
rate  revision.  Tbe  Commission  found  that  Comsat  had  not  satisfactorily  reflected 
the  benefits  of  satellite  technology  in  its  charges  and  that  its  overall  revenue 
requirements  and  resultant  rate  levels  were  excessive. 

Krrrsffonf  action  before  cowip7rfro-n.— Commission  action  completed.  Judicial  re- 
view pending. 

CC-71-2 — PRIVATE  LINE  RATE   CASE DOCKET    18128 

I.'iSiiP. — Rate  relationships  among  the  Bell  Sy.^tem's  varions  interstate  services 
and  the  lawfulness  of  the  various  tariff  schedules  of  A.T.  &  T.  and  WU. 

Diftctififiiov. — This  proceedincr  concerns  the  approyiriate  rate  relation.«!hip  among 
the  Bell  System's  various  interstate  services.  In  addition,  it  considers  whether 
the  various  tariff  schedules  of  A.T.  &  T.  and  WU.,  which  provide  for  increased 
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rates  for  private  line  telephone,  private  line  telej^raph,  TELPAK  and  proprram 
transmission  (TV)  services,  are  lawful  and  the  rate  levels  are  appropriate. 
(Resolution  of  these  issues  will  also  affect  implementation  of  the  decision  in 
the  A.T.  &  T  Rate  Case,  Docket  19129,  CC-70-3.)  The  hearings  have  been  con- 
cluded and  the  record  has  been  closed.  The  filing  of  findings  and  replies  was 
completed  in  May  1973. 

Necessary  action  before  completion. — A  recommended  decision  by  the  Chief, 
Common  Carrier  Bureau,  will  be  issued  January  1976.  A  final  decision  by  the 
Commission  is  anticipated  in  August  1976. 

CC-72-2 SHARED  USE  AND  RESALE — DOCKET   2  0097 

Issue. — Investigation  and  inquiry  into  the  regulatory  aspects  of  sharing,  resale 
and  brokerage  of  Common  Carrier  services. 

Discussion. — It  is  anticipated  the  near  future  will  witness  significant  innova- 
tive efforts  to  utilize  voice,  data,  facsimile  and  video  communications  services 
in  ways  financially  beneficial  to  the  users.  The  Commission  is  thus  conducting 
rule  making  proceedings  to  set  forth  a  policy  defining  the  extent  to  which  such 
efforts  require  regulations  to  protect  the  interests  of  both  the  using  public  and 
competitive  suppliers  of  communications  services.  Comments  and  reply  comments 
have  been  filed. 

Necessary  action  before  completion. — A  final  Commission  decision  is  antici- 
pated in  May  1976. 

CC-75-1 — A.T.   &  T.   HI-LO  TARIFF — DOCKET  NO.    19919 

Issue. — A.T.  &  T.'s  departure  from  nationwide  averaging  of  costs  in  establish- 
ing rates. 

Discussion. — The  Hi/Lo  proceeding  is  an  investigation  of  A.T.  &  T.'s  new  rates 
for  certain  voice-grade  private  line  services.  Tlie  major  issues  of  the  case  in- 
clude the  nature  of  A.T.  &  T.'s  departure  from  nationwide  averaging  of  costs  for 
the  purpose  of  meeting  the  competition  from  specialized  common  carriers,  the 
imj)act  of  the  departure  among  customers,  and  the  impact  of  the  new  rate  scheme 
upon  the  specialized  common  carriers.  The  new  rate  schedule  provides  for  lower 
rates  over  heavy  volume  routes  that  between  points  with  lighter  traflfic  density. 
The  Commission  adopted  an  Interim  Decision  on  September  18,  1975  which 
found  the  record  insufficient  to  justify  a  decision.  It  therefore  remanded  the 
case  for  further  hearings.  Reconsideration  petitions  are  pending. 

Necessary  action  before  completion. — Action  on  reconsideration  petitions  ex- 
pected in  January  1976. 

CO-75-4 — A.T.  &  T.  RATE  OF  RETURN — DOCKET  20376 

Issue. — A.T.  &  T.  changes  for  interstate  telephone  service  and  rate  of  return. 

Discussion. — In  January  1975,  A.T.  &  T.  requested  an  annual  increase  of  $717 
million.  The  FCC  found  that  while  an  increase  of  $365  million  was  justified  by 
the  increase  cost  of  debt,  further  proceedings  were  required  to  determine  whether 
all  or  part  of  the  remaining  request  could  be  justified  on  the  basis  of  increased 
cost  of  equity  (Docket  20376).  The  hearing  record  was  closed  and  proposed  find- 
ings were  filed  by  the  trial  staff  in  August  1975.  An  initial  decision  was  issued 
by  the  Administrative  Law  Judge  in  October  1975. 

Necessary  action  before  completion. — A  final  Commission  decision  is  expected 
in  February  1976. 

CC-68-1 — INTERCONNECTION    OF    COMMUNICATIONS    EQUIPMENT — DOCKETS    16942 

AND    19528 

Issue. — Terms  and  conditions  for  the  interconnection  of  terminal  equipment 
with  the  interstate  telephone  network. 

Discussion. — In  1968  the  Commission  issued  its  "Carterfone"  decision  (Docket 
16942).  The  Commission  held  that  A.T.  &  T.  tariff  prohibiting  the  use  of  custo- 
mer-owned interconnect  devices  was  unlawful.  Subsequently,  the  National  Acad- 
emy of  Sciences  was  awarded  a  contract  to  conduct  a  study  on  the  technical  prob- 
lems involved.  In  1971/1972  the  Commission  established  two  advisory  committees 
to  recommend  standards  and  an  enforcement  program  for  accommodating  custom- 


er-provided  PBX  facilities  and  dialing  and  answering  devices.  The  Committee 
submitted  u  t;eries  of  rei)orts  and  recommendations  on  which  public  comments 
were  requested  as  a  part  of  the  proceedings  of  Docket  1052S.  With  the  sul.nds- 
siou  of  the  linal  le<-linical  reports,  tlie  work  of  the  Advisory  Committees  will  be 
terminated  in  early  I'JTli. 

In  June  11)72.  the  Commission  instituted  an  in(iuiry  and  rule  making  pro- 
ceeding; to  determine  whether  and  under  what  terms,  conditions  or  limitations, 
interstate  messa^'c  tclciihone  services  (MT^)  and  wide  area  telephone  service 
(WATS)  tariff  should  be  revised  to  i)ermit  customers  the  option  of  furnishinK 
network  control  si-nallini,'  units  and  connecting  arrangements.  The  Federal-State 
Joint  Board  establishtHi  for  this  proceeding  .sent  its  recommendations  for  a  regis- 
tration program  to  tlie  Commission  in  April  ll)7r>  and  on  May  24,  V.)~')  the  Com- 
mission invited  public  comments  on  the  Joint  Board  recommendations.  In  Octo- 
ber IIH;)  the  Couimission  ad(ii)ted  a  notice  of  proposed  rule  making  asking  for 
comments  on  the  planned  inclusion  in  the  registration  program  of  PUXs,  key  tele- 
phone systems  and  main  station  telephones. 

Ncce.saary  action  htjorc  comiAction. — The  Commission  is  expected  to  act  on  pe- 
titions for  reconsideration  in  February  r.>7()  and  Commission  action  on  the  pos- 
sible inclusion  of  PliXs,  key  telephone  systems  and  main  station  telephones  in 
the  registration  program  is  expected  in  March  1970. 

CC-75-li — ECONOMIC    IMPLICATIONS    OK    COMMON    CARRIER    POLICIES — DOCKET    NO. 

20003 

Ixsue. — Economic  Implications  and  Interrelationships  Arising  from  Policies 
and  Practices  Relating  to  Customer  Interconnection,  Jurisdictional  Separations 
and  Rate  Structures. 

Discu.saion. — On  April  10,  1974,  the  Commission  adopted  a  notice  concerning  an 
inquiry  into  the  economic  implications  of  customer  interconnection,  jurisdictional 
separations,  rate  structures  and  the  entry  of  specialized  common  carriers.  Inter- 
ested parties  were  invited  to  suggest  issues  to  be  explored  in  this  proceeding  and 
on  December  17.  1974  a  first  supplemental  notice  was  issued,  identifying  addi- 
tional issues  to  be  addressed  and  data  required.  These  issues  include  (a)  inter- 
C(jnnection  and  use  of  customer-provided  facilities;  (b)  use  of  specialized  com- 
mon carrier  services  in  lieu  of  common  carrier  private  line  services;  (c)  the 
use  of  tlat-rate  and  other  cost-insensitive  pricing  practices  for  local  exchange 
services,  and  (d)  jurisdictional  separation  of  revenues  and  expenses  for  plant 
and  facilities  conunonly  used  for  both  intrastate  and  interstate  (including  foreign 
services,  32,000  pages  of  comments  have  been  abstracted.  A  research  C(»ntract 
has  been  granted  to  Technology  and  Economics,  Inc.  of  Cambridge,  Massachusetts 
to  evaluate  the  comments,   (l^ec  OPP-7r)-3). 

'Necessary  action  before  complctimi. — An  interim  report  on  selected  issues  will 
be  completed  during  197G.  The  Commission  will  then  decide  on  appropriate  fol- 
low-on action. 

CC-75-3 — DATAPnONE    DIGITAL    SERVICE — DOCKET    20288 

Isisue. — Investigation  into  A.T.  &  T.  charges  for  Digital  Service  (DDS) 
Di.scuHftion. — lu  June  1975  the  Commission  granted  authority  to  A.T.  «&  T.  to 
construct  Data  l.'nder  Voice  (DUV)  facilities  as  an  adjunct  to  existing  micro- 
wave facilities  between  five  major  cities,  to  furnish  existing  data  services.  Subse- 
quently, A.T.  &  T.  requested  authority  to  operate  the  live-city  network,  construct 
an  additional  ]9-city  network,  and  to  use  the  DCV  facilities  to  i)rovide  a  private 
line,  digital  data  service.  The  Commission  concluded  that  a  sul>stantial  question 
exists  as  to  the  appropriateness  of  the  proposed  rates,  whether  the  service  ofTer- 
ing  is  a  separate  and  distinct  class  of  service,  and  their  potential  anticompetitive 
impact  on  the  tariff  rates.  In  December  1974.  the  Commissiou  irranted  a  condi- 
tional DT'V  authorization  to  A.T.  &  T.  to  construct  DT'V  facilities  in  connection 
with  its  Dataphone  Ditrital  Service  in  24  cities  on  a  trial  basis.  The  C^)mmission 
further  ordered  a  moditied  "paper"  hearing  inquirintr  into  the  lawfulness  of  the 
DDS  rates  and  conditions.  The  hearing  is  nearly  complete. 

Necessary  acfinyi  before  eompletintr. — Pro]Mised  findings  by  the  Common  Carrier 
Bureau  Trial  Staff  are  due  by  March  1970  and  a  tiiial  Commissi(tn  decision  i« 
expected  during  the  Summer  of  1970. 
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APPENDIX  II 

Response  to  Court  of  Appeals  Directive  by  FCC 

Before  the 

Federal  Communications  Commission 

Washington,  D.C.  20554 

(FCC  75-1207  37771) 

In  the  Matter  of:  Directive  from  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  requiring  submission  of  a  schedule  for  the  resolution  of  certain 
Commission  proceedings 

ORDER 

(Adopted  October  24,  1975  ;  released  October      ,  1975) 
By  the  Commission : 

1.  The  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  in  a  decision 
released  on  September  29,  1975,  affirmed  the  Commission  in  all  respects  on  peti- 
tions for  review  of  its  Phase  I  decision  in  the  Docket  No.  19129  A.T.  &  T.  rate 
proceeding.^  Ralph  Nader  et  al.  v.  FCC  and  U.S.,  Nos.  73-1045,  73-2051.  The  Court 
held  (1)  that  the  Commission's  rate  of  return  calculation  was  adequately 
supported  by  the  record;  (2)  that  the  Commission  did  not  abuse  its  discretion 
in  splitting  t^^e  proceeding  into  separate  phases,  deferring  considering  of  such 
questions  as  a  possible  Western  Electric  rate  of  return  adjustment  until  the 
second  phase;  and  (3)  that  the  Commission  lawfully  prescribed  a  rate  of  return 
for  A.T.  &  T.  in  its  Phase  I  proceeding. 

2.  The  Court  was  concerned,  however,  with  the  pace  of  the  proceeding.  Accord- 
ingly, on  its  own  motion,  the  Court  directed  the  Commission  to  submit  a  schedule 
for  the  "orderly,  expeditious  resolution"  of  certain  proceedings.  The  schedule  was 
to  include  a  timetable  for  Phase  II  of  Docket  No.  19129,  Docket  No.  18128.  and 
other  dockets  necessary  to  resolve  the  issues  discussed  in  the  Court's  opinion. 
Nader  v.  FCC,  slip  opinion  pp.  1939-41. 

3.  Although  considerable  progress  has  been  made  since  the  Nader  case  was 
briefed,  we  are  establishing  a  timetable  in  this  order  for  the  expeditious  resolu- 
tion of  Phase  II  and  Docket  No.  18128.  In  addition,  we  are  taking  steps  adminis- 
tratively to  ensure  that  the  administrative  law  judge  presiding  over  Phase  II 
has  the  resources  and  docket  relief  necessary  to  meet  the  timetable.  Finally,  we 
are  instructing  the  General  Counsel's  Office  to  inform  the  Court  fully  of  the 
complexity  of  the  proceeding,  the  manner  in  which  Docket  No.  19129  has  moved 
forward  since  Phase  II  was  reinstituted  in  1972,  and  the  reasonableness  and 
orderliness  of  the  timetable  we  are  establishing, 

4.  Phase  II  of  Docket  No.  19129 :  The  administrative  law  judge  presiding  over 
Docket  No.  19129  called  a  hearing  conference  of  the  parties  on  October  15,  1975, 
to  discuss  the  Court's  mandate  in  the  Nader  case  with  a  view  to  expediting  the 
proceeding  as  much  as  possible  consistent  with  an  orderly  resolution  of  the 
issues.  Counsel  for  Mr.  Nader  and  for  ]MCI  Communications.  Inc.,  petitioners  in 
the  Nader  cases,  were  present  and  participated  in  the  meeting.  On  October  17, 
1975,  the  ALJ  released  an  "Order  After  Hearing  Conference"  setting  forth  the 
following  accelerated  timetable  for  filings: 

December  15, 1975  :  AT&T  to  file  its  proposed  findings ; 

February  2,  1976:  Commission  Trial  Staff  and  all  other  parties  (except 
AT&T)  to  file  proposed  findings  or  briefs,  along  with  replies  to  AT&T  filing; 
and 

April  1,  1976 :  AT&T,  and  others  similarly  situated,  to  file  any  replies  to  the 
February  2  filings. 
The  AL.T  proposed  to  do  his  best  to  prepare  and  issue  an  Initial  Decision  by 
September  1976. 

5.  In  view  of  the  si'/e  and  complexity  of  the  Phase  II  record  and  the  im- 
portance of  the  issues  involved,  we  believe  the  ALUs  timetable  to  be  a  reasonable 
one  and  see  no  reason  to  try  to  improve  upon  it."  For  our  own  part,  we  should 
be  able  to  issue  a  final  decision  in  Phase  11  within  six  months  after  the  filing  of 


^Awericnn   Tdephoiw  <(■   Tclenrnph   Company,  38  FCC  2cl  213,  38  FCC  2d  492    (1972), 
38   FCC   2d    984.   42    FCC   2d    203    (1073). 
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exceptions  to  tho  Initial  Decision.  A.«5.sniiiin>?  an  Initial  Decision  l>y  September 
107(5,  oO  days  for  filinjr  exceptions  and  no  opiK^rtiinity  for  rei)lies,  the  lluul  Com- 
uiission  decision  should  be  is^siicd  by  April  15)77. 

6.  Docket  No.  1.S12S:  The  liearini^s  an<l  tilinfrs  by  the  parties  in  Docket  No. 
18128  are  completed,  and  the  Conimon  Carrier  I'.ureaii  is  preparing  a  Itecom- 
niended  Decision.  We  are  informed  that  the  Chief  of  the  ('(jmmon  Carrier 
Hnreau  will  issue  his  Recomuiended  Decision  by  January  15,  r.i7»I.  The  parties 
will  have  'SO  days  to  tile  exreptions  and  ir»  days  for  replies.  The  Comnu.s,slon 
will  undertake  to  issue  a  linal  (hrision  by  Aufiust  2.  1!»7(;. 

7.  Docket  No.  2(>:^7») :  The  administrative  law  judje  releas«Hl  his  Initial  Decision 
in  Docket  No.  20.i7t)  on  Uctol>er  11.  r.>7ri.  Exceptions  are  due  by  November  l.'i, 
and  replies  by  November  28.  Wlien  this  matter  was  desi^'nated  for  la-arin^,  we 
set  a  deadline  for  tinal  dex^ision  at  nine  months  after  release  of  the  desi;,niation 
order,  or  December  O,  V.)l~i.  ATd'J',  .")!  FCC  2d  Glii,  (>2'J  (l'J75).  It  is  evident  now 
that  this  deadline  cannot  Ik*  met:  we  would  have  only  10  days  after  receipt  of 
the  reulies  to  exceptions  in  which  to  decide  the  matter.  Accordin^rly,  we  are 
establishing:  a  new  deadline  (►f  February  18,  1070.  This  appears  to  be  the  earliest 
date  cousi.stent  with  resi>onsible  coudideratiou  of  the  Initial  Decision  and  the 
views  of  the  parties. 

8.  In  view  of  the  Court's  directive  in  the  Xadcr  case,  and  in  the  light  of  our 
assessment  of  what  is  required  for  the  orderly  and  expeditious  resolution  of 
these  three  proceedings,  it  is  ordered  : 

a.  That  the  Initial  Decision  in  Phase  II  of  Docket  No.  19129  be  issued 
on  or  tH'fore  September  l.j,  197G  ; 

b.  That  the  Recommended  Decision  in  Docket  No.  18128  be  issued  on  or 
before  .January  15, 197G  : 

c.  That  the  General  Counsel  detail  one  of  his  attorneys  to  the  adminis- 
trative law  judge  presiding  over  Phase  II  of  Docket  No.  19129,  on  a  full- 
time  basis,  from  the  date  of  the  first  filing  of  proposed  findings  until  issu- 
ance of  the  Initial  Decision  ; 

d.  That  the  Chief  Administrative  Law  Judge  take  such  steps  and  make 
such  reassignments  of  cases  as  are  necessary  to  ensure  that  the  adminis- 
trative law  judge  in  Phase  II  of  Docket  No.  19129  will  be  able  to  devote  his 
full  attention  to  resolution  of  that  matter  ; 

e.  That  the  General  Counsel  convey  this  order,  along  with  such  back- 
ground material  as  he  deems  necCvSsary  to  inform  the  Court  of  the  im- 
portance and  complexity  of  these  matters,  to  the  Court  in  response  to  its 
directive. 

9.  It  is  our  firm  intention  to  meet  the  following  schedule  of  Final  Decisions  in 
these  proceedings  and.  where  possible,  to  improve  on  it : 

a.  Phase  II  of  Docket  No.  19129 — six  months  after  issuance  of  the  Initial 
Decision  : 

b.  Docket  No.  18128— August  2, 1976  : 

c.  Docket  No.  20376— February  18, 1976. 

FEDERAL    Co>fMUXTCATIOX.S    CoMAf  TSSIOX, 

Vincent  J.  Mullins,  Secretary. 
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APPENDIX  III 

Response  to  Subcommittee  Chairman's  Request  by  OTP 

Office  of  Telecommunications  Policy, 

Executive  Office  of  the  President, 

Washington,  D.C.y  December  3, 1975. 
Hon,  Torbert  H.  Macdonald, 

Chairman,  Subcommittee  on  Communications,  Committee  on  Interstate  and  For- 
eign Commerce,  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Macdonald:  I  am  pleased  to  resiwnd  to  your  request  for  our  sug- 
gestions as  to  a  timetable  for  implementation  of  the  regulatory  proi>osal.s  we 
submitted  on  November  10  to  the  Subcommittee's  oversight  hearings  on  do- 
mestic communications  common  carriage. 

At  the  outset  I  think  it  is  useful  to  draw  a  distinction  between  changes  in 
legislation  and  adoption  of  new  or  revised  regulations.  Each  of  the  specitic  pro- 
posals we  advanced  to  the  Subcommittee  can  be  accomplished  within  the  frame- 
work of  the  Communications  Act  as  presently  written,  since  each  would 
implement  policy  decisions  that — as  you  pointed  out  in  the  hearings — liave 
already  gained  judicial  approval.  There  may  still  be  occasion  for  confirming 
legislation,  to  gain  the  explicit  policy  backing  of  the  Congress,  to  ease  the  bur- 
dens of  repetitive  judicial  challenge,  and  to  forestall  any  possible  backsliding  by 
future  FCC's.  This  is  in  fact  now  being  considered  by  the  Administration,  and 
may  result  in  statutory  proposals  to  the  Congress  next  year.  But  whether  or 
not  such  legislation  is  submitted  or  adopted,  there  will  remain  a  need  for 
Ululating  of  outmoded  regulatory  tools — and  this  task  by  its  nature  must  be 
performed  by  the  FCC,  with  our  assistance  and  your  oversight. 

With  that  background,  the  following  are  our  suggestions  for  a  regulatory 
timetable  over  the  balance  of  this  fiscal  year  and  each  of  the  three  succeeding 
fiscal  years.  In  each  case,  the  parenthetical  number  refers  to  one  of  the  eight 
numbered  proposals  I  advanced  in  my  November  10  testimony. 

Fiscal  Year  1976 

(1)  FCC  decision  in  Docket  2000?>  (economic  impact  of  competition),  and 
explicit  allocation  of  the  burden  of  proof  regarding  asserted  harms. 

(2)  FCC  decision  in  Docket  20097  (communications  brokerage),  and  accom- 
panying definition  of  the  scope  of  "common  carrier"  services  requiring  regula- 
tion under  the  Communications  Act, 

(2),  (G)  FCC  Notice  of  Inquiry  and  Proposed  Rule  Making  on  de-tariflEing  of 
terminal  equipment,  to  include  practical  questions  such  as  when  and  under  what 
conditions  telephone  companies  should  be  i>ermitted  or  required  to  service  equip- 
ment supplied  by  their  affiliates  or  by  other  companies:  and  what  steps  are 
necessary  or  appropriate  to  prevent  cost-divestiture  cross-subsidization,  while 
minimizing  regulatory  intervention. 

(4)  FCC  recommended  decision  (January  15,  1976)  on  private-line  ratemaking 
principles,  Docket  18128, 

(4)  Joint  FCO-OTP-NSF  issuance  of  a  Request  for  Proposals  on  a  major, 
multidispliciplinary  study  of  cost  allocation  principles  across  the  board,  includ- 
ing application  to  terminal  equipment  and  to  other  services  not  presently  open 
to  competition, 

(5)  FCC  Notice  of  Inquiry  and  Proposed  Rule  Making  on  revisions  to  the 
Uniform  System  of  Accounts. 

(7)  FCC  decision  on  extension  of  Docket  19528  (technical  interconnection) 
to  voice-related  terminal  equipment. 

Fiscal  Year  1977 

(3)  OTP  submission  to  FCC  of  proposals  for  revised  separations  procedures, 
and  FCC  convening  of  Joint  Board. 

(4)  FCC  decision  in  Docket  18126  (August  2, 1977). 
(4)   Award  of  major  cost-allocation  study  contract. 


2  The  nartlos  at  the  honrinjr  conforenoe  discnssod  the  possibility  of  ellminatinc  the  Initial 
Derision  and  havinfr  the  ALT  certify  the  record  to  the  Commission  for  decision,  ^e  agree 
with  those  among  the  parties  who  found  this  unlikely  to  produce  real  time  savings  As 
was  pointed  out.  the  Initial  Decision  should  lay  to  rest  many  Issues  that  need  not  Me 
revisited  in  detail  hv  the  Commission.  In  addition,  we  are  particularly  reluctant  to  deprive 
ourselves  of  the  expertise  the  ALJ  will  have  attained  in  the  hearing  process  and  will  pass 
on  in  his  Initial  Decision.  We  reject  that  possibility  as  neither  orderly  nor  expeditious. 
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J'i.<<cal   Year  1978 

Ci)  .loint  Hoard  rocoiniiioiu1«*(l  diHisioii  on  revisions  to  scpanitions  itroccdurcs. 

(4)  Fininal  sulmiission  to  I''<'('  of  cost  allocation  study  icport  and  proposals, 
and  FCC  issuance  of  Notice  of  Proposed  Itule  Making;. 

(.">)  FCC  decision  adoi)tin^  revised  Iniforni  System  of  Accounts. 

Ilscal  Year  1019 

(3)  FCC  adopt  ion  of  revised  separations  i)roceduros. 

(4)  FCC  adojttion  of  cost  allocation  princ  iples. 

(tJI,  (S)  V(\'  decision  on  the  de-tarii]in;j  ot  terminal  efpiipnicnt,  with  cost 
allocation  principles  applied  to  divestiture  and  cross-subsidy  safeguards;  possible 
leirislative  revision  to  Vd~A\  AT«S:T  consent  decree. 

I  recojrnize  that  to  some  the  period  of  time  allotted  to  solution  of  these  re^'- 
ulatory  problems  may  easily  appear  too  Ion;;;  to  <ithers,  the  timetable  may  appear 
unreasonably  short.  I  am  disapiM)inted.  for  example,  that  terminal  (Mpiipment 
de-tariffin.i,'  must  await  a.i::reement  on  cost  albn-ation  i)rinciples,  and  that  so  little 
progress  has  previously  btK^n  made  on  this  front  as  to  re(piire  a  major  study. 
On  the  other  hand,  you  will  certaiidy  want  to  consult  with  the  FCC  as  to  whether 
the  other  action  di'adlines  we  liave  su;;:,'ested  are  attainable.  I  hope  in  any  case 
that  our  su^tiestions  will  assist  both  the  VL'V  and  your  Sid)conimittee  in  struc- 
turing an  agenda  for  the  continuing  and  welcome  oversight  you  have  planned. 
Sincerely, 

John  Eger, 
Acting  Director. 
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